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Declaration and Payment of Dividend (Chart 1.1)

v

Meaning

e

Section 123 - Declaration of Dividend

v

Section 124

- Unpaid

" . .
e s i T i 1 1 L Dividend _I-_\ccount
allocated to the Section Section ) 1) Dividend declared but ||Money transferred
Heloepiotsharss : Declaration out of || Section 123(3) - Interim 123(4) - 123(5) - SEEHOR | |15 not been paid, or to unpaid dividend
(In this Chapter) Section 123(1) eennareilnr oty Dividend ‘Detositing | | Pevmentof 123(6)- claimed within 30 days account which
LS fviden : lfo.:' ne W Prohibition | |from date of declaration, ||[remains unpaid/
of dividend dividend to any shareholder - Co. ||unclaimed for
* ¢ ¢ & & ¢ shall, within 7 days from ||period of 7 years
Section 126 _ Sourf:es In case of |nadef:|uacy or D:v:dend includes Interim F)IVIder\d 1) Cash Cor.npanY date of expiry of 30 days ||from date of such
1) Current FY Profits absence of profits - Dividend including 2) Cheque which fails to | |transfer dividend which ||transfer transferred
Right of dividend, 2) Previous FY Undistributed dividend is declared Board of Directors may interim 3) Dividend  ||comply with | [remains unpaid or to IEPF
rights shares & profits out of accumulated declare interim dividend dividend to be||Warrant provisions of | |ynclaimed to “Unpaid All shares in respect
bonus shares to be 3) Both profits earned in during any financial year or at ||deposited in 4) Electronic |[Section 73 Dividend A/c" of which dividend
held in abeyance Provided that in computing previous years & any time during period from Scheduled Mode (Prohibition 2) Within 90 days of has not been paid
pending registration| |profits any amount transferred by the closure of financial year till {Bank in S5) Only to on making transfer to or claimed for 7
of transfer of shares | |representing unrealised gains, ||company to free holding of AGM out of surplus ||Separate registered acceptance of Unpaid Dividend consecutive years or
Section 127 notional gains or revaluation reserves in profit & loss account or out ||Account shareholder ||deposits from Account, company shall ||more shall be
of assets & any change in Not applicable of profits of F.Y for which such ||within 5 days ||or his order ||public) & prepare statement transferred by
Punishment for carrying amount of asset or of |fo Government Co. in whicl}llinterim dividend is sought to ||from Date of ||or Banker Section 74 containing names, their ||company in name of
failure to distribute | |liability on measurement of pntire PSC is heldby CG/SG be declared or out of profits Declaration of ||6) No (Repayment last known addresses & Investor Education
dividends - asset or liability at fair value LG & one ofiimore 6 |generated in F.Y till quarter such dividend ||prohibition of deposits, unpaid dividend to be and Protection Fund
1) Director shall be excluded 2) Conditions in Rules® - ||preceding date of declaration Not on etc., accepted | [55id to each person & along with
knowingly party to | |4) Moneys provided by CG or SG ||a) Rate of dividend not ||of interim dividend applicable capitalisation ||before place it on website of Co. [|statement
default, be in pursuance of guarantee given ||exceed average of rates ||Provided that in case Co. has to of profits or ||commenceme | |g website approved by ||Claimant of shares
punishable with by that Government in 3 years immediately ||incurred loss during current Government |||reserves of nt of this Act) | |cG for this transferred above
imprisonment Transfer to Reserves preceding that year F.Y. up to end of quarter CorTlpany.in Co. for shall not, so | 13) pefault made in shall be entitled to
extend to 2 years, 1) Before declaration of dividend, | |b) Total amount drawn ||immediately preceding date of "g;’é';::;;;e purpose of long as such | l¢ransferring, Co. to pay ||claim transfer of
fine not less than transfer such percentage of its not exceed 1/10" of declaration of interim by CG/SG/ issuing fully ||failure interest @ 12% p.a. shares from IEPF
Rs.1,000 for every profits for that F.Y. as it may sum of its paid-up share | |dividend, such interim CG&oneor |||paid-up continues, 4) In case of failure to Note: In case any
day during which consider appropriate capital & free reserves dividend shall not be declared more SG bonus shares [|declare any comply, Co. shall be dividend is paid or
such default 2) Transfer not mandatory ¢) Amount drawn first | |at rate higher than average or paying any | |dividend punishable with fine not ||claimed for any year
continues 3) % at discretion of Co. be utilised to set off dividends declared by Co. amount for less than Rs. 5L may during said period
2) Co. liable to pay No Coshall declare dividend unless |||losses incurred in FY during immediately preceding time being extend to Rs. 25L officer ||of 7 consecutive
simple interest @ carried over previouslosses & d) Balance of reserves |(3 F.Y. unpaid on in default, be punishable ||years, shares shall
18% p.a. during de!Jreciation notprovidedir? not fall below 15% of Such dividend to be deposited any shares with fine not less than Rs.||not be transferred
default previorayeais ore set off against paid up share capital in Separate Bank A/c within 5 1L may extend to Rs. 5L ||to IEPF
profitfor cument year days from declaration

*Companies (Declaration and Payment of Dividend) Rules, 2014
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Declaration and Payment of Dividend (Chart 1.2)

Section 125 - Investor Education and Protection Fund

v v v v v v v ¥ v v v

| : :
p 125(2)- 125(3)- Utilisation of Ap];)zlisc(:t)ion Estalbzliss(:r)nent e 125(7)- el HiiLo’:::etLd 125(10)- || 125(11)-
|Establishment| . Management & Administration .
Deposit of fund | Fund to Authority || of Authority = . Resources expend fund for Audit & Reporting
of IEPF X Administration ~ || & Accounts of X : .
to claim for Refund of to Authc_r_ﬁ_y_l Fund specific object of || Reporting to CG
| funds claims . sec 125(3) |
CG Shall a) Grands by CG a) Refund in respect ||Any person ||CG can CG have power ||CG have Authority Shall:| [It shall be 1) Audit of ||Authority
Establish b) Donation by CG of unclaimed claiming to  ||constitute to decide power to a) Administer ||competent for IEPF will be ||& CAG
¢) Unpaid Dividend dividends, matured ||be entitled ||authority following things||provide Fund authority conducted ||shall
Account deposits, matured to amt with: by making new |[|offices, b) Prepare & constituted under | |by CAG prepare
d) Amt in General debentures, referred in 1 Chairman, ||rules officers, maintain sub-section (5) to following
Revenue a/c application money ||sub-section ||Other a) employees ||records as spend money out documents
e) Amt lying in IEPF due for refund & (2) may apply|[members not ||Administration [|& resources ||needed as per ||of Fund for 2) CAG will |lg reports
fund u/s 205C interest thereon to authority ||exceeding 7 & ||of Fund to authority | [CAG carrying out decide time,||pefore
f) Interest or other b) Promotion of constituted ||CEO b) Appointment ||by making objects specified frequency & parliament
income received out ||investors’ education, ||under sub- of chairperson ||rules in sub-section (3) [|s€oP€ of of India
of investment made ||awareness & section (5) c) Appointment audit a) Annual
from fund protection for payment of Members report
g) Amt Received c) Distribution of any||of money d) Appointment 3) Audited ||b) Audit
under sub section (4) ||disgorged amt claimed of CEO accounts & ||report by
h) Application money |[among eligible & e) Holding of audit report||CAG
received by co identifiable meetings of shall be
i) Matured Deposits ||applicants authority forwarded
j) Matured d) Reimbursement of o
Debentures legal expenses authority to
k) Interest accrued incurred in pursuing CG annually
I) Sale proceed of class action suits pach
fractional shares under sections 37 & demand
m) Redemption amt (245 by members,
of Preferance shares ||debenture-holders or
depositors as may be
sanctioned by
Tribunal




Accounts of Companies (Chart 2.1)
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Section 128 - Books of accounts, etc. to be kept by company

v v

v

v

v

v

Section 129 - Financial Statement

v

v

Section 128(1)
Manner and As per Rules* -
Place of Electronic form
‘Maintenance
1) Maintained ||Books maintained in
at Registered | [Electronic mode shall
Office for every ||be-
FY 1) Accessible in India,
2) Give true & |[usable for
fair view of subsequent
state of affairs ||reference
of Co. including ||2) Retained in format
Branch originally generated,
3) Maintained |[sent or received
on accrual basis|[3) Branch Office
in double entry | |Information not be
system of altered
accounting 4) Information
4) Books of displayed in legible
Accounts can | [form
be kept at any ||5) Proper system for
otherplacein ||storage, retrieval,
India as BOD  ||display or printout,
may decide, |not be disposed of
notice in unlesspermitted by
writing in Form ||law
AOC-5 6) Periodical Back-up
&should be  |[of booksin servers
filed with ROC ||physically located in
giving full India
ddress of that |(7) Annually intimat
place within7 ||ROC, name, IP
days of Boards'||address, location, if
decision maintained on cloud,
its address

Section 128(5
- Period of

Maintenance
|

Section
180) || vion 12808 4]
- Books of .
Persons who can inspect
Branch
Office
1) Proper  |[1) Books open for
books of  ||inspection by any
transactions| |director during business
atbranch | [hours, at RO/other place
office in or ([2) Conditions in Rules*
outside for Financial information
India be outside country -
kept at that|(a) Summarised returns
branch to registered office
office quarterly, kept open to
2) directors for inspection
Summarised) |b) Director furnish
Returns  [|request with full details,
|periodically | [period of information
mustbe  ||sought
sent by ) Co produce
branch information to director
office to Co ||within 15 days from
atits receipt of written
registered | |request
officeor  ||d) Sought by director
other place ||himself, not through
decided by ||power of attorney
BOD holder/agent/
representative
3) Inspection of
& uheid; y co. by

authorised person only
4) Officers & other
employees give
assistance

1) Books of

Section

128(6)-
Persons |
Responsible &|

i
1)MD,

account with
relevant
vouchers be
kept for
minimum
period of 8 FY
immediately
preceding FY
2) Coin
existence less
than 8 years,
shall maintain
books of all
such
preceding
years

3) I
Investigation
has been
ordered, CG
may direct
longer period
as it may
deem fit

||charged by

2) WD,

3) CFO,

4) Any other
person

Board,
contravenes

provisions,
they will be
punishable
with

a)

Impri

upto 1 year
or

b) Fine
Rs.50,000/- to
Rs.5,00,000/-
or

c) Both

Section 130-
RE-OPENING OF ACCOUNTS ON
COURT'S OR TRIBUNAL'S ORDERS

Section 133 -
G to prescribe
AS

Section 129(1) - Section 129(2) - Laying of Financial Statements
Form of Section 129(5) - Deviations " - -
Financial At every AGM, BOD shall lay before Co, FS for FY from Accounting Standards 1) Co. shall not re-open its BOA & not | |CG may prescribe
Statements Section 129(3),(4) - CFS recast its FS, unless application is made | [Accounting
1) Where o company has one or more subsidiaries or associate companies, it by - Standards
1) ESshall- —1kch ) in agtition to financial statements provided under sub-section (2), |IFFS do not comply with | 1a) Central Gowt, recommended by
ive true & . . AS, Co shall discl ‘ iti i i
a)_gw,e > prepare o CFS of company & of oll subsidiaries & associate companies. K .s a. — b} Income-tax athorities, L
fair view of state )i ood o ; oy following in FS: c) Securities & Exchange Board, with & after
of aftairs of Co |1/ The company should prepare it in some fon & manner s that of its 1) deviation from AS e oo | Hirerioat fanies
b) comply with {[0%n & in accordance with applicable AS, which shall also be loid before ||) reasons for such or authority or any person concerned & | [recommendati-ons
AS notified ufs (|AGM of the company along with laying of its financial statement under sub(deviation & an order is made by court of competent | [made by National
133 section (2): 3) financial effects, if any, | [jurisdiction or Tribunal to effect that - | |Financial Reporting
(lshal bein s Provided that the company shall also attach along with its financial am"ng' S i) Relevant earlier accounts were Authority (NFRA)
form as may be atement te statement containina alint features of financil deviation prepared in a fraudulent manner; or Until National
providedfor A 1 fepom elsl atemen a?”' a’.”mg BRSO Section 129(6) - ii) affairs of co. were mismanaged during | |Financial Reporting
different classes |[statement of its subsidiary or subsidiaries & ossociate company or Exemptions levant period, casting a doubt on Authority is
of Coin (companies in such form as may be prescribed: CGmayonitsownoron | |reliability of FS constituted u/s 132,
Schedulelll 1l provided further that the Central Govemment may provide for the application by Co, grant | [2) Court or Tribunal, shall give notice to | |CG may prescribe
2 P—rfw"'m consolidation of accounts of companies in such manner as may be fremption e °°mplvf"g CG, I authorites, securities & Exchange | |standards of
relating to rescribed with requirements of this | [Board or any other statutory regulatory ting or any
nature & p ) section in public interest | [body or authority concerned or any | |addendum thereto,
content of Fs  |[5) CFS shall be made in accordance with Schedule Il & AS Section129(7)- other person concerned & shall take | |asrecommended by
not apply to- 6) If Co not required to prepare CFS under AS, compliance with Schedule Contravention into consideration representations made] [ICAl in consultation
a) Insurance Co ||l wil be sufficient Same as Section 128(6) by them before passing any order under | with & after
b) Banking Co 7) Provisions applicable to preparation, adoption & audit of FS of Holding Explanation et Lo frerttmal
¢) Co engagedin||¢° shaII. greies L ) _ ||FS shall include any notes | 3) Accounts so revised or re-cast shall be | |recommendations
eneration/ 8) Provided that nothing in this rule shall apply in respect of preparation |[, -0 od to or forming part | [final made by NAC on AS
supply of of consolidated FS by a co. if it meets following conditions:- of such FS, giving 4) No order shall be made in respect of | |constituted
electricity i) it is a wholly-owned subsidiary, or is a partially-owned subsidiary of  [l.-¢ormation required to be ||re-opening of books of account Note: NFRA not yet
d) Other class of anothe.r co.&allits otlfer members, .hatnng .bee'n lntu.'nated u.\ writing & given & allowed to be given| |relating to period earlier than 8 F.Y.s | |constituted ufs 132
coforwhich  |[for which proof of delivery of such intimation is available with co. do not| iy form of such notes under| |imm ediately preceding current E.Y. | |of Companies Act,
form of FS has | |eBiect to co. not presenting consolidated FS; this Act 5) Where direction has been issued by | [2013s0 AS given by
been specified ii) it is a co. whose securities are not listed or are not in the process of , €6 underproviso to section 128(5) for | |National Advisory
listing on any stock exchange, whether in India or outside India; & Sec 129 -Notapplicableto 3 . ;
under Act Eoniany £ ) GovtCo. engaged indefence keeping of books of account for period | |Committee under
overning iii) its ultimate or any intermediate holding company files consolidated productionto theextent o || |longer than 8 years, books of account | |Companies Act,
flnarrclal statements with Registrar which are in compliance with applicationof AS17 may be ordered to be re-opened within | {1956 are still in
applicable AS such longer period force

* Companies (Accounts) Rules, 2014




Accounts of Companies (Chart 2.2)
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Section 132 - Constitution of National Financial Reporting Authority.

1) €6 may, by otification, constitute o NFRA
to provide for matters relating to accounting &
auditing standards under this Act.

2) Notwithstanding angthing contained in any
other law for time being in force, NFRA shall~
) make recommendations to ¢4 on
fonmulation & laying down of accounting &
auditing polcies & standards for adoption by
companies or class of companies or their
auditors, as case may be;

b) monior & enforee compliance with 4S &
auditing standards in Such manner as may be
prescribed;

) oversee quality of senice of professions
assaciated with ensuring compliance with
Such standards, & suqgest measures required
for improvement in quality of sewice & such
other related matters as may be prescribed; &
() perform such other functions relaing to
dlauses (), (b) and (c) as may be
prescribed.

3) The NERA shall consist of a chairperson, who

shall be a person of eminence & having expertise

in accountoncy, auditing, finance or law o be
appointed by the C6 & such other members ot
exceeding 1 consisting of part-time & full-time
members as may be prescribed:

* Provided that terms & conditions & manver of
appointment of chairperson & members shall be
such as may be prescribed:

 Provided further that chaimerson & members
shall make o declaration to €6 in prescribed
form regarding ro conflict of interest or lack of
independence in respect of his or their
appointment;

* Provided also that chairperson and merbers,
who are in full-time employment with NFRA
shall not be associated with any oudit fimm
(including related consuttancy finms) during
course of their appointment & 2 years after
ceasing to hold such appointrrent.

) Natwithstanding angthing contained in any other o for the time being in force, the NFRA shal

) have power to investigate, either suo moto or on a reference
made to it by €6, for such class of bodies corporate o persons,
in such manner as may be prescribed into matters of
professional or other misconduct committed by ang member or
fim of CA.

Provided that no other institute or body shall initiate or
continue any proceedings in such matters of misconduct where
the NERA has initiated an investigation under this section;

b) have same powers as are vested i ciil court under Code
of Civil Procedure, 1908, while trying  suit, in respect of
follwying matters, namely.~

i) discovery & production of books of account & other
documents, at such place & at such time as may be specified
by the NeRA;

i) summoning & enforcing attendance of persons & examining
them on oath;

i) inspection of any books, registers & other documents of
any person refened to in clause (b) at any place;

iu) issuing commisions fo examination of witnesses or
documents;

) Where professional or other
misconduct is proved, have the power
to make order for-

1) imposing penalty of-

1) ot ess than | akh mpees, but
hich may extend to 5 times of the
foes received, in case of indlviduals; &
1) ot less than s lakh rupees, but
which may extend to 10 tinmes of fees
received, in case of fimns;

B) deaming member o fim from
engaging himself or itself from
practice as member of Institute of
(Chartered Accountant of india
refened to i clause (¢) of sub-
section (1) of section 2 of the
Chartered Accountants Act, 1949 for a
minimum period of 6 months o for
such higher period not exceeding 10
ears as may be decided by the NFRA

) Any person aggrieved by any order of the
NFRA issued under clause (¢) of sub-
section (4), may prefer an appeal before
the Apellate Tribunal

10) The NFRA shall meet at such tinmes &
places & shall observe such mles of
procedure in regard to  transaction of
business at its meetings in such manner as
may be prestribed

13) The NFRA shall cause to be maintained
such books of account & other books in
telation o its accounts in such form & in
Such manver as the ¢6 may, in consultation
with the C&AG of India prescribe.

11) The ¢6 may appoint o secretary & Such
otheremplogees as it may consider
necessary for efficient performance of
functions by the NFRA under this Act &
tenms & conditions of sewice of secretary &
emplogees shall be such as may be
prescribed

14) The accounts of the NFRA shall be
audited by the C&AG of Indla at such
intenvals as may be specified by him & such
accounts os certified by the C&AG of India
together with audit report thereon shall be
fonoarded annually to the €4 by the NFRA

12) The head office of the NFRA shall be at
New Delhi and the NFRA may, meet at
such other places in ndia as it deems fit.

15) NEwA shall prepare i such fomm & at
such time for each FY as may be prescribed
its anvual report giving o full account of its
activities during the FY & fonaard a copy
thereof to the C6 & the C6 shal cause the
anvual report and the audit report given by
the C&4G of India to be laid before each
House of Partiament.




Accounts of Companies (Chart 2.3)
|

v

v

Section 136 - Right of member to copies of Audited Financial Statement

v

v

v

v

s — - — — - . e
Section 134{1) -Amlmﬁutiungl || Board's report Section 136(1) - Who are entitled? PvAhnner' e Subsidiary Companies | Section 137(1) - Fling of FS I M mm_l ]s“m" A
s L cireulation 1l Il notheld
| .L v“ vlr 1) CFS, Auditor’s Report & Other document required  ||1}incaseaf  ||Every listed company having Copy of FS, including CFS, if any, along withall ~ ||OPCshallfile ||Where AGM has not
The financial stotement, inclading wu«g’mdmw ] Section 134(4)- Section 134{5) - Directors’ T by law shall be annexed with FS which are laidinits ~ |[Listed Co & lsubsidiary or subsidiaries shall | |documents which are required to be or attached ||copy of FS duly | |been held for any FY, FS
55, if ony, shall be pproved by [Board's Report shall b prepared based on stand alone FS o co. & shal report on ighlightsof Board's Report Responsibilty Statement GM Public Co having |[place separate audited accounts | [to such FS under this Act, duly adopted at AGM  [adopted byits |[along with documents
501 bofoe theyar saned on bl [Perfarmance of subsidiarie,associate & int venture companies & thir jonto || incaseofOPC | [poc e that- 1) Company - 2) 1 shall be sentto- networthof  ||in respect of each of subsidiary | [of co, shall be filed with Registrar within 30days ||member, along |[required to be attached,
ey overall performance of co. during period under report Report ) inpreparation of annual Fine- a) member  (b) trustee for debenture-holder of any || marz than Rs. 1 | on its website, if any: (of AGM in such manner, with fees or additional | |with all duly signed, with
of the.mrd ot least by the 1) Extract of annual return ining accounts, applicable AS had been) |F1.50,000 to debentures issued by Co & trored Listed Co. which has subsidiary | |fees within time specified ufs 403 ||documents ||Statement of Facts &
following 2) No. of Board meetings | or followed along ith explanation |{fs25 Les c) persons entitled, other than member/ trustee tumoverof  |fincorporated outside India 7 " |{whichare ||reasons for not holding
) The Chairperson of company where 3) irectors’ Responsibilty Statement by [tomaterial departures 2)Every atleast 21 days before meeting more than Rs. 10 (foreign subsidiary) opted._| required to be ||AGM shall be filed with
e s authorized by the Boord: or |14 Details in respect offrauds reported by auditors under section 143(12) other than those |[Board on every {1} directors had selected such  {fafferin f copies of documents are sent less than 21 days  [[erore, la) where such foreign subsidiary | [1) Unadopted FS along with required documents ||attached to suchi|Registrar within 30 days
) 8y 2 iectrs ot of which e |[Which are reportableto 05 qualfcation, | [accounting policies & applied  |[defaclt - lbefore date of meeting, they shall be deemed to | F5 may be sent- | |is statutorily required to prepare | [be filed with Registrar within 30 days of AGM |[FS, within 180 | of last date before
. ”y . 5)Declaration by Independent Director onor  [lthe 0Ot ) lhave been duly sent ift is so agreed by members- | a} by electranic |(CFS under any law of country of | 2] Registrar shall take them as provisional till FS  {|days from which AGM should have
$ all be MD, if any; and ‘ &) Director Appoitment & Remuneraton Policy adverse remark | judgments & estimatesthat are {[Imprisanment la) Company has share capital: Holding majorityin  ||made to its incorporatian, requirement of | |fled with him after their adoption in adjourned |[closure of Y |[been held & with fees or|
i) The CE0, wherever he is NoloppliabieloGovermentCompany o dicaimer |essonable &prudentsoasto | upto3years Inumber entitled to vote & who represent not less  ({f} members | {this proviso shall be met if CFS of | (AGM Section 137(1) | |additional fees within
oppainted ) Explanations/ Comments by Board on every quaification,reservation or adverse remark/ ||made by audltor |(give true & far view of state of Jor lthan 95% of such part of paid-up share capital of  ||whose lsuch foreign subsidiary is placed ||3)FS adopted in adjourned AGM shall be filed “hﬂl time specified u/s 403
i) The CF0, iherever he is disclaimer made by - in his report shal|[affairs of Coat end of FY & of  {[b)Fne - lcompany as gives right to vote at meeting; or sharehalding is |lon website of listed company; | |with Registrar within 30 days of adjourned AGM | subsidiaries | Section137(3)-
oppinted 2) Auditor & b) €5 be attached to FS|profit & loss ofCo for that period |Rs 50,000 to b) Corpany has no share capital: Having not less ||in demat format | |b) where such foreign subsidiary | |with fees or additional fees Provided also that in ||Co shall, along Penalty
)k 650 comoom ke 8] Particulars of Loans, guarantees or investments u/s 18 "Section 134(5]- | directors had taken proper & |15 Lacsor than 95% of total voting power exercisable at i) members  [[is not required to get its financial || 550 of o subsidiory which has been incoorated with its FS to be ||1) Co punishable with
[ ) o) Particlars o contract arangement with reled prties gning|suient care for maintenance of ) oth meeting ' Shareholding is ([statement audirefi under any law utside o, ahih s o reiedto et i ﬁl«f with Fine - Rs. 1,00?/. ‘M.
i 10) State of company's affairs Board's Report & |fadequate accounting records for 3) In caseof Listed Co- ||held otherwise |of the country of its nancal statement udited under o o of Registrar, attach [everyday during which
v n case of OPC, only by ! director, 11) Amounts cffto Reserves, Dividend |{any annesures |}ssfeguarcing assets ofCo & for above provisions shall be deemed to be complied with [|than by demat |[incorporation & which does not o ; Y accounts of its | |failure continues but
for submission to oudltor for his—|12) Material changes & commitments, if any, affecting financial position thereto shallbe |preventing & detecting fraud & a) If copies of documents are made available for formatbut |lget such financial statement || (4t of it incompootion & which ooes ot et | biaries |upto . 10,00000/-
ot theren 13) Conservation of Energy, Technology Absorption, Foreign Exchange Earnings & Outgo ignedbyits | jother irreguarites inspection at its registered office during working hours | pasitively audited, holding Indian listed | |Such financiol stotement oudited, the requiremestts|whichhave |[2) MD & CFO,in
T or 4] ) NotagpiabietoGovemmentCoexed i roigDeerce eqipment 2)Chairperson i [d)directors had prepared annual for 21 days before {neetm; . in?ilentui in mmpafvy may plalce such of the fourth proviso shal be met i holding !uln absence, director
uitn reort shal be attached heis authorised accounts on going concern bass b Statement of Salient Features in Form AOC-3 or  ({writing for unaudited financial statementon [, . an compang fles such unouded fnoncil incorporated | |charged by Board
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to every FS 2 ] H . L statement along with o declaration to this effect &1~ X
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Section 135 - Corporate Social Responsibility

v

v

v

v

v

v

v

v

v

v

As per Rules* -
Contents of CSR
Policy

Definition as per Rules* CSR Committee
1) CSR means & includes but ¢ J,
is not limited to: Composition Section
a) Projects/ programs Section 135(1) 135(3)
specified in Sch Vil to Act or |[3 or more directors, out of which at least || Duties
b) Projects/ programs 1 shall be independent director (ID),@  |]1)
undertaken by BOD in Provided that where a company is not Formulate &
pursuance of reguired to appoint an independent director [[recommend
R under sub-section (4) of section 149, it ki)
Committee o . CSR Policy
Section 135(1)- shall have in its Corporate Social which shall

Applicability of CSR Responsibility Committee to or more indicate
1) Coincluding its Holding/ ||directors activities to
Subsidiary, & Foreign Co. As per Rules* be
having its Branch Office or |1 ynlisted public Cof Private Co, not undertaken
project office in India, having|Irequired to appoint ID shall have its by Co as
a) net worth of Rs. 500 Crore [|committee without such director specified in
anmoré;ian 2) Private Co having only 2 directors shall |[Sch VIl
b) turnover of Rs. 1,000 have CSR Committee with 2 such directors|[2)
Crore or more o 3) CSR Committee of Foreign Co shall Recommend
c) net profit of Rs. 5 Crore or [lcomprise of at least 2 persons of which 1 |[amount of
more shall be as specified u/s 380(1)(d) & expenditure
during any FY shall another person be nominated by Foreign |[to be
constitute CSR Committee of {|c, incurred
Board Section 135(2) 3) Monitor
2) Co which ceases to be Board's report disclose composition of ||CSR Policy
covered ufs 135(1) for 3 Committee of Co from
consecutive FY is not time to time

required to constitute CSR
Committee, & comply with
this Section

1) List of CSR
projects/ programs
which Co plans to
undertake within
purview of Sch VIl
&

2) Monitoring
process

3) CSR activities do
not include
activities
undertaken in
pursuance of
normal course of
business of Co

4) BOD shall ensure
that activities
included by Co in
its CSR Policy are
related to activities
included in Sch VIl
5) CSR Policy shall
specify that surplus
arising out of CSR
projects/
programs/ activities
shall not form part
of business profit of

Co

Section
1354)-
Duties of
Board
in relation
toCSR

Section 135(5) -Amount
of contribution towards
CSR

CORPORATE SOCIAL
RESPONSIBILITY POLICY

Board shall,
1) after
taking into
account
recommend
ations made
by
Committee,
approve
CSR Policy
for Co &
disclose
contents of
Policy in its
report &
also place it
on Co's
website, if
any,

2) ensure
that
activities as
are
included in
Policy are
undertaken

1) Board shall ensure
that co spends, in every
FY, at least 2% of
average net profits
made during 3
immediately preceding
FY, in pursuance of its
CSR Policy

2) Coshall give

preference to local area
& areasaround it where
it operates, for spending
amount

3) If Co fails to spend
amount, Board shall, in
its report, specify
reasons for not spending
4) Co may build CSR
capacities of own
personnel & of their
Implementing agencies
through Institutions
with established track
records of at least 3 FY
5) Expenditure including
exp on administrative
overheads not exceed 5
% of total CSR

expenditure of Co in 1 FY

The Board of a co. may decide to
undertake its CSR activities
approved by CSR Committee,
|through-

i) a co. established under sec 8 of
Act or a registered trust or a
registered society,

established by co, either singly or
along with any other co., or

ii) a co. established under sec 8 of
Act or a registered trust or a
registered society,

established by CG or State Govt or
any entity established under an
Act of Parliament or a State
legislature

If, Board of a co. decides to
undertake its CSR activities through
a co. established under sec 8 of Act
or a registered trust or a registered
society, other than those specified
in this sub-rule, such co. or trust or
society shall have an established
track record of 3 yrs in undertaking
similar programs or projects; & co.
has specified projects or programs
to be undertaken, modalities of

utilisation of funds of such projects
& programs & monitoring &
|reponing mechanism

Exceptions
to CSR
Activities
As Per
Rules*

Activities specified under Schedule VIl

Activities not
considered
as CSR
activities:

1) GSR
projects or
programs or
activities
undertaken
outside India
2) CSR
projects or
programs or
activities
that benefit
only
employees of
Co & their
families

3)
Contribution
of any
amount
directly or
indirectly to
any political

party u/s 182

Calculation of Average CSR
Net profit Reporting
1) For the purposes of ~ {|1) Board's
this section "net profit” ||Report of Co
shall not include such il
e under these
sums as may s
prescribed, and shall b (| oertaining
calculated in accordance| |to FY
with the provisions of ~ [|commencing
section 193. °“/°'/°ﬁ°’
01/04/2014
2) Net profit shallnot || " =~
 clud shall include
ncuce: an annual
a) Profit arising from
report on
overseas branch, s
wheth:r :perated as 2)in case of
separa ‘e 0 or Foreign Co,
otherwise & e
b) Dividend received .
JN——— Sheet filed
rom other Coin India,
381(1)(b
which are covered e )(_ )
der & s shall contain
under & complying (|
with Section 135 i
Net profits of FY for regarcing
fLNetp report CSR

which relevant FS were
prepared as per
provisions of
Companies Act, 1956,
shall not be required to
be re-calculated

a) eradicating hunger, poverty &
malnutrition, promoting health care &
making available safe drinking water
including contribution to Swach Bharat Kosh
b) pr " ducation &

ployment

enhancing vocation skills among children,
women, elderly, & differently abled
¢) promoting gender equality, empowering

, setting up homes & hostels for
women & orphans, setting up old age homes,
day care centres

d) ensuring environmental sustainability,
ecological balance, protection of flora &
fauna, conservation of natural resources &
maintaining quality of soil, air & water
including contribution to Clean Ganga Fund
e) protection of national heritage, art &
culture including restoration of buildings &
sites of historical importance & works of art,
setting up public libraries

f) measures for benefit of armed forces
veterans, war widows, their dependents

g) training to promote rural sports,
nationally recognised sports, paralympic
sports & Olympic sports

h) contribution to Prime Minister's National
Relief Fund/ fund set up by CG

i) contributions or funds provided to
technology incubators located within
academic institutions approved by CG

j) rural development projects

k) slum area development

* Companies (CSR Policy) Rules, 2014
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Section 131- VOLUNTARY REVISION OF

FINANCIAL STATEMENTS OR BOARD’S REPORT

1) If it appears to directors
of a co that

i) Financial Statement of co;
or ii)report of Board,

do not comply with
provisions of sec 129 or sec
134, they may prepare
revised FS or a revised
report in respect of any of 3
preceding FY after
obtaining approval of
Tribunal on an application
made by co in such
formand manner as may be
prescribed & a copy of
order passed by Tribunal
shall be filed with Registrar
2) Tribunal shall give notice
to CG & IT authorities &
shall take into
consideration
representations, if any,
made by that Govt or
authorities before passing
any order under this
section

3) Such revised FS or report
shall not be prepared or
filed more than once in a FY
4) Detailed reasons for
revision of such FS or report
shall also be disclosed in
Board’s report in relevant
FY in which such revision is
being made

5) Where copies of the
previous FS or report have
been sent out to members or
delivered to Registrar or laid
before co. in general meeting,
revisions must be confined to-
a) correction in respect of
which previous FS or report
do not comply with the
provisions of sec 129 or sec
134; &

b) making of any necessary
consequential alternation

6) Framing of rules by the CG
in relation to revised financial
statement or director’s report
7) CG may make rules as to
application of provisions of
this Act in relation to revised
FS or revised director’s report
& such rules may, in particular
a) make different provisions
according to which previous
FS or report are replaced or
are supplemented by a
document indicating the
corrections to be made;

b) make provisions with
|respect to functions of the
company’s auditor in relation
to revised FS or report;

c) require directors to take
such steps as may be
prescribed

Section 132 - CONSTITUTION

OF NATIONAL FINANCIAL
REPORTING AUTHORITY

Subsections (3) & (11) notified on
21st March, 2018 by Commencement
Notification:

Section 132(3) -

1) National Financial Reporting
Authority shall consist of
chairperson, who shall be person of
eminence & having expertise in
accountancy, auditing, finance or law
to be appointed by CG & such other
members not exceeding 15
consisting of part-time & full-time
members

2) Terms & conditions & manner of
appointment of chairperson &
members shallbe prescribed

3) Chairperson & members shall
make declaration to CG in prescribed
form regarding no conflict of interest
or lack of independence in respect of
his or their appointment

4) Chairperson & members, who are
in full-time employment with NNFRA
shall not be associated with any
audit firm (including related
consultancy firms) during course of
their appointment & 2 years after
ceasing to hold such appointment
Section 132(11) -

CG may appoint secretary & such
other employees as it may consider
necessary for efficient performance

of functions by NFRA

Section 138 - Internal Audit

v

v

Companiesrequired to appoint
Internal Auditor

Who is Internal
Auditor?

1) Co required to appoint Internal
Auditor which may be either an
indivisual or a parnership firm or a
body corporate

a) Listed Co

b) Unlisted Public Co having-

i) PSC Rs.50 Crore or more during

preceding FY or

ii) Turnover Rs.200 Crore or more
during preceding FY or

iii) Outstanding loans or borrowings
from banks or public financial
institutions exceeding Rs. 100 Crore or
more at any time during preceding FY
or

iv) Outstanding Deposits Rs. 25 Crore
or more at any time during preceding
FY &

c) Private Co having-

i) Turnover Rs.200 crore or more
during preceding FY or

ii) Outstanding Loans or borrowings
from banks or public financial
institutions exceeding Rs.100 crore or
more at any time during preceding FY
2) Audit Committee/ Board, in
consultation with Internal Auditor,
formulate scope, functioning,
periodicity & methodology for
conducting internal audit

1) Internal Auditor
shall either be CA or
Cost Accountant, or
other professional
decided by Board to
conduct internal
audit of functions &
activities of Co
Here, term
“Chartered
Accountant” or "Cost
Accountant"” shall
mean CA or cost
accountant whether
engaged in practice
or not

2) Internal Auditor
may or may not be
employee of Co

Transition Period

Existing Co covered
under any of above
criteria comply with
requirements of
Section 138 & Co
(Accounts) Rules,
2014 within 6
months of
commencement of
such section
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Section 139 - Appointment of Auditors

Section 139(1) -
Appointment of
1) Every Co, at 1" AGM,
appoint individual/

firm as auditor of Co.
2) Auditor shall hold
office from conclusion
of 1st AGM till
conclusion of 6th AGM
& thereafter till
conclusion of every 6th
AGM

4) Before appointment,
written consent &
certificate that he
satisfies criteria u/s 141
5) Co shall inform
auditor of his
appointment & file
notice in Form "ADT-1"
with Registrar within
15 days of meeting in
which auditor is
appointed

6) Explanation-
Appointment includes
Re-apointment

Manner and procedure of selection
and appointment of auditors As per

1) BOD/Audit Committee (If Section
177 applicable) shall-

a) Consider qualifications &
experience of individual/ firm
proposed to be auditor

b) Have regard to order/ pending
proceeding relating to professional

auditor

deem fit

2) In case Co is not required to

Individual/ Firm as Auditor to
members

matters of conduct against proposed

¢) Call for other information as it may

constitute Audit Committee (AC) u/s
177, Board shall recommend Name of

3) In case Co is required to constitute

AC-

a) AC recommend to Board

b) Board agrees, recommend to
Members

¢) Board disagrees, refer back to AC
for reconsideration with reasons

d) AC decides, not to reconsider,

own recommendation to Members

Board shall record reasons & send its

Section 139(2) - Term of Auditor

1) Following Co-
a) Every Listed Co.

b) Unlisted Public Co having PSC of Rs.10 crore or more
¢) Private limited Co having PSC of Rs.50 crore or
more

d) All Co having PSC below limit mentioned above,
having borrowings from Fl/ banks/ public deposits of
Rs.50 Cr or more

shall not appoint or reappoint

a) individual as auditor for more than 1 term of 5
consecutive years &

b) firm as auditor for more than 2 terms of 5
consecutive years

2) Individual/Firm who has completed his term shall
not be eligible for re-appointment for 5 years from
completion of his term

3) Audit firm having common partner to other firm,
whose tenure has expired shall not be appointed for 5Y
4) Transition Period to existing co for compliance - 3 yrs
Every co, existing on or before commencement of this
Act which is required to comply with provisions of this
sub-sec, shall comply with requirements of this sub-sec
within a period which shall not be later than date of
1st annual general meeting of co held, within period
specified under sub-sec (1) of sec 96, after 3 yrs from
date of commencement of this Act

Section 139(3) & (4) -
Rotation of auditor
1) Members may resolve to
provide that-
a) in audit firm, auditing
partner & team shall be
rotated at intervals or
b) audit shall be conducted
by more than 1 auditor
2) As per Rules*-
a) Period for which
individual/ firm has held
office prior to
commencement be
considered for calculating
5/ 10 consecutive years
b) Incoming auditor not be
eligible if he is associated
with outgoing auditor
under same network (firms
operating or functioning
under same brand name,
trade name or common
control)
¢) Break in term for 5
continuous yrs be
considered as fulfilling
requirement of rotation

Section 139(6) -

First auditors
1st auditor of
Other than
Government
Co, shall be
appointed by
BOD within 30
days of date of
registration of
Co. & auditor
so appointed
shall hold
office until
conclusion of
1st AGM
b) If Board fails
to appoint, it

Section 139(5) - Auditor of Govt
Co

1) C&AG shall appoint auditor in

case of-

La) Government Co or

b) Government Controlled Co

2) The auditor shall be appointed

within 180 days from

commencement of FY

3) Auditor shall hold office till
conclusion of AGM

Section139(7)- 1% Auditor of
Govt Co
1) 1st auditor be appointed by
C&AG within 60 days from date
of registration
2) If C&AG does not appoint
Board shall appoint within next

Section 139(8) - Filling up casual
vacancy

1) Board may fill casual vacancy
in office of auditor within 30 days
2) If vacancy caused by
resignation, appointment shall be
approved by company at GM
convened within 3 months of
recommendation of Board
3) Auditor appointed in casual
vacancy shall hold office until
conclusion of next AGM
Section139(9),(10) - Re-
appointment of Retiring Auditor
1) Retiring auditor may be re-
appointed at AGM if-
a) he is not disqualified
b) he has not given notice in
writing of unwillingness to be
reappointed
¢) SR has not been passed
appointing some other auditor or
providing expressly that he shall
not be re-appointed
2) Where at AGM, no auditor is
appointed/ re-appointed, existing
auditor shall continue to be
auditor

* Companies (Audit and Auditors) Rules, 2014
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]Section 140(1) -
Removal of
‘ aqditor before

.!-!I!ﬁ!! E_. [_I 0 I .
1) Requires
Special
Resolution

2) Previous
approval of CG
must be obtained
by making
application in
Form ADT - 2
within 30 days of
resolution passed
by Board

3) Co shall hold
GM within 60
days of receipt of
approval of CG
for passing SR

4) Before removal
of auditor before
expiry of his
term, auditor
concerned shall
be given
reasonable
opportunity of
being heard

Section 140(2)
(3) - Resignatio!
by Auditor

1) When auditor
resigns, he is
required to file
within 30 days,
statement in
Form ADT - 3 with
a) Company

b) Registrar

) C&AG (in case
of Govt Co)

2) Auditor shall
indicate reasons
& other facts with
regard to
resignation, in
statement

3) If auditor does
not comply he
shall be
punishable with
Fine -

Rs. 50,000/ or
remuneration of
auditor,
whichever is less

to Rs. 5,00,000/-

Section 140(4) - Appointing Auditor other than the
Retiring Auditor

1) At AGM, special notice shall be required for

a) appointing as auditor person other than retiring
auditor or

b) providing expressly that retiring auditor shall not
be reappointed

2) Special Notice shall not be required if retiring
auditor has completed consecutive tenure of 5/ 10
yrs as provided u/s 139(2)

3) Co shall send copy of notice to retiring auditor
4) Retiring auditor makes representation in writing
to company, requests its notification to members
5) Co. shall, unless representation is received by it
too late-

a) State fact of representation having been made &
b) send copy of representation to every member

6) If copy is not sent because it was received too
late or because of company's default, auditor may
require to be read out at meeting

7) Copy of representation shall be filed with
Registrar

On satisfaction of Tribunal that right deliberated to
auditor are being abused

if Tribunal is satisfied on application either of co or
of any other aggrieved person that rights conferred
by this sub-section are being abused by auditor,
then copy of representation may not be sent &

representation need not be read out at meeting

Section 140(5) - Auditor acts in a |
fraudulent manner or abetted or
colluded in any fraud

i) Tribunal either suomotu or on an

application made to it by CG

or by any person concerned, if it is
satisfied that auditor of a co. has,
whether directly or indirectly, acted
in a fraudulent manner or abetted
or colluded in any fraud by, or in
relation to, co. or its directors or
officers, it may, by order, direct co
to change its auditors

ii) If application is made by CG &
Tribunal is satisfied that any change
of auditor is required, it shall within
15 days of receipt of such
application,

make order that he shall not
function as auditor & CG may
appoint another auditor in his place
iii) Auditor, whether individual or
firm, against whom final order has
been passed by Tribunal under this
sec shall not be eligible to be
appointed as an auditor of any co
for a period of 5 yrs from date of

passing of order and the auditor
shall also be liable for action under
section 447

Section 141 - Eligibility, qualifications and

disqualifications of auditors

Section 141(1) & (2) -
Qualifications of an
auditor

1) Person shall be eligible

to be appointed as
auditor only if he is CA
2) Firm whereof majority
of partners practising in
India are qualified for
appointment as aforesaid
may be appointed by its
firm name to be auditor
of Co.
3) Where firm including
LLP is appointed as
auditor of Co, only
partners who are CAs
shall be authorised to act
& sign on behalf of firm
Section 141(4) -

Vacation of office by an
auditor

If auditor incurs any
disqualifications u/s
141(3), he shall be
deemed to have vacated
his office, which shall be
deemed to be casual
vacancy

Section 141(3) - Disqualifications of auditors
1) Body Corporate, other than LLP (2) Officer or employee of Co
3) Person who is partner, or who is in employment, of officer/
employee of Co
4) Person who, or his relative or his partner-
a) is holding any security of or interest in Co or Subsidiary/
Holding/ Associate (S/H/A)/ Subsidiary of Holding
Provided that relative may hold security/ interest in Co of face
value not exceeding Rs. 1,00,000/-
b) is indebted to Co/S/H/A/ Subsidiary of Holding, in excess of
Rs. 5 Lacs
c) has given guarantee/ provided any security in connection
with indebtedness of 3rd person to Co/ S/H/A/ Subsidiary of
Holding, in excess of Rs.1 Lac
5) Person/ Firm who, whether directly or indirectly, has business
relationship with Co/ S/H/A/ Subsidiary of Holding or Associate
6) Person whose relative is director or is in employment as
director or KMP
7) Person who is in full time employment elsewhere or Person/
partner holding appointment as its auditor, if he is holding
appointment of more than 20 Co

Other than one person companies, small companies an & private
companies having paid-up share capital less than Rs. 100 Crores

8) Person who has been convicted by court of offence involving
fraud & 10 yrs have not elapsed from date of conviction

9) Person who, directly or indirectly, renders any service
referred to in section 144 to the company or its holding
company or its subsidiary company.

Explanation — For the purposes of this clause, the terin
"directly or indirectly" shall have the meaning assigned to it

in the Explanation to section 144

1) Remuneration
of auditor shall be
fixed by Co in GM
or in manner
decided therein

2) Remuneration
of 1st Auditor may
be fixed by Board
3) Remuneration
include expenses,
incurred by
auditor in
connection with
audit & any facility
extended to him
but excludes any
remuneration paid
for other service
rendered at
request of Co
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Section 143(1) - Powers of Auditors

1) Auditor has right to access books of
accounts & vouchers kept at RO or other
place

2) He shall be entitled to information &
explanations as he may consider necessary
for performance of his duties as auditor

3) Matters of inquiry -

a) Whether loans & advances made on basis
of security have been properly secured &
whether its terms are prejudicial to interests
of Co or its members

b) Whether transactions represented by
book entries are prejudicial to interests of Co

c) Where Co not being | or

Section 143(2) - Duty Section 143(3) - Matters included Auditors' Report
to make Report
1) Auditor shall make | [a) whether he obtained all necessary information &

report to members of
Co on following:

a) Accounts examined
by him &

b) Every FS which are
required under this
Act to be laid before
Coin GM

2) He while making
report shall take into
account :

Banking Co, whether so much of assets of Co
as consist of shares, debentures & other
securities have been sold at price less than
that at which they were purchased by Co
d) Whetherloans & advances made by Co
have been shown as deposits

) Whether personal expenses have been
charged to Revenue A/c

f] Where it is stated in Books & documents
that any shares have been allotted for cash,
whether cash has actually been received in
respect of such allotment, & if no cash has
actually been so received, whether position
as stated in account books & Balance Sheet
is correct, regular & not misleading

4) Auditor of Holding Co shall have right to
access records of all its subsidiaries &
associate companies in so far as it relates
to CFS with that of its subsidiaries &
associate companies

a) provisions of Act
b) accounting &
auditing standards &
¢) matters which are
required to be
included under
provisions of this Act
or any rules made
thereunder

3) He shall express his
opinion on accounts
&FS examined by him
that to the best of his
information &
knowledge, said
accounts, FS give true
& fair view of state of
company’s affairs as
at end of its FY &
Profit or Loss & Cash
Flow for year

explanations

b) whether, proper books of account as required by law have
been kept

c) whether report on Branch Accounts audited by another
person has been sent to him

d) whether Company's B/s & P&L A/c dealt with in report are
in agreement with books of account & returns

e) whether, FS comply with AS

f) observations/ on financial or

matters which have adverseeffect on functioning of Co

8) whether any director is disqualified from being appointed
u/s 164{2)

h) any qualification/ adverse remark relating to maintenance
of accounts

i) Whether Co has adequate internal financial controls with
reference to financial stat,
effectiveness of such controls

ts in place & operating

This clause shall not apply to private company:-

i) which is one person company or small company; or

i) which has turnover less than Rs. 50 Cr as per latest
audited FS & which has aggregate borrowings from banks
or financial institutions or anybody corporate at any point

Other Mattersin
Auditors' Report
(Rules®)

Section 143(5), (6), (7) - Audit
of Government Companies

Section 143(8) - Audit of
accounts of branch office

Section 143(12) -Reporting of Frauds by Auditor

As per Rules®,
Auditor’s Report
shall also include
views & comments
on following matters{
a) whether Co has
disclosed impact, of
pending litigations
on its financial
position in its FS

b) whether Co has
made provision, as
required under any
law or AS, for
Imaterial foreseeable
losses, on long term
contracts including
derivative contracts
c) whether there has
been any delay in
transferring
amounts to |EPF

of time during F.Y. less than Rs. 25 Crore Section 143(4) -
Exception shall be applicable to Private Co. which has not Reasons tobe
committed default in filing of its FS u/s 137 or annual given
return u/s 92 of said Act with Registrar Where any of the
Report of Auditor shall state about existence of adequate matters are
internal financial controls system & its operating effecti din
Exemption shall be applicable for those audit reportsin  ||negative or with

respect of FS pertaining to F.Y. commencing on or after 1st
April, 2016, which are made on or after date of said
notification

i) such other matters

qualification,
Auditor’s Report
shall state reason for

1) Auditor of Government Co
is appointed by CRAG of
India u/s 139(5)/ 139(7) &
direct manner in which
accounts are required to be
audited

2) Auditor so appointed shall
submit copy of Audit Report
to CRAG

3) Audit Report shall include
following:

a) directions issued by C&AG
b) action taken thereon &

c) its impact on accounts & FS
4) C&AG shall within 60 days
from date of receipt of audit
report have right to-

a) conduct supplementary
audit by authorised person &
b) comment upon or
supplement such audit report
5) Comments given by C&AG
upon, or supplement to,
Audit Report shall be sent by
Co to every person entitled
to copies of audited FS u/s
136(1) & also be placed
before AGM at same time &
manner as audit report

6) For Government Co or Co
controlled by SG/ (G, C&AG
may, by order, if he considers

y, cause test audit,

answer

without prejudice to

1) Accounts of Branch office| |performance of his duties, has reason to
shall be audited either by:
a) Company's Auditor or

believe that offence of fraud involving
such amt as may be prescribed, is being or
b) by other person qualified| [has been committed in co. by its officers
for appointment as auditor |or employees, he shall report matter to CG
2) If Branch Office is Rule 13(1)*: Statutory auditor, has reason
situated outside India, to believe that offence of fraud, which
accounts shall be audited  ||involves or is expected to involve
either by:
a) Company’s auditor or | |being or has been committed against co.
b) by an accountant or by its officers or employees, auditor shall
) by any other person duly | |report matter to (G

qualified to act as an Rule 13(2)*: Report matter to CG as under:
auditor in accordance with ||a) Report to Board or Audit Committee,
laws of that country

individually amount of Rs. 1 ¢r or above, is

immediately but not later than 2 days

3) Duties & powers of seeking their reply or observations within

Company's auditor with  |[45 days

reference to audit of b) Auditor shall forward his report & reply
Branch & Branch Auditor ||or observations of Board to CG within 15
shall be as contained in days of receipt of reply from Board
Section 143(1) to (4) ¢) If Auditor fails to get reply, he shall

4) Branch auditor shall forward his report to CG with note

prepare report on accounts ||containing details that report was sent to
of branch examined by him |[AC/BOD for which reply not received

& send it to Company d) Report shall be sent to Secretary, MCA,
Auditor who shall deal with | [in sealed cover by Registered Post or by

it in his report in such Speed Post followed by e-mail in
manner as he considers confirmation
necessary ) On letter-head containing postal

address, email address & contact no &
signed seal & Membership No.

auditor shall also extend to |[f] In form of statement specified in Form
Branch Auditor to extent it |[ADT-4

5) Provisions regarding
reporting of fraud by

relates to concerned

Section 143(9), (10),
(11) Compliance
1t Proviso- vith Auiting
Standards
In case of fraud involving lesser -
than specified amount, auditor ) A"dm’f shall -
shall report matter to audit comply with Auditing
committee constituted u/s 177 Standards .
or to Board in other cases 2) CG may prescrllb.e
Rule 13(3)* Auditor shall report standards of auditing
matter to AC/BOD immediately |[°" 2" addendum
thereto, as

but not later than 2 days shall

recommended by

report following matters:
a) Nature of Fraud with ICAI in consultation
description with & after
b) Approximate amount |examination of

\ad recommendations
¢) Parties involved made Py NFRA o
nd Proviso- f] UthlI :ny Auditing
Co's whose auditors have e st::dar ds of
reported frauds under this sub- auditing specified by
section to AC/BOD but not |CAl shall be deemed
reported to (G, shall disclose to be auditing
details about such frauds in bk
Board's Report Rule 13(4) 4)CG n consultation
Following details of each fraud with NFRA, may

reported to AC/ BOD during year
shall be disclosed in Board's
Report:-

a) Nature of Fraud with
description

b) Approximate Amount
involved

¢) Parties involved, if remedial
action not taken

d) Remedial actions taken

direct by General or
Special Order, in
respect of such class
or description of
|companies, that
Auditor’s Report shall
also include
statement on matters
as may be specified

therein

|Section 143(14) - Provisions of this section shall mutatis mutandis apply to - (a) Cost Accountant conducting cost audit u/s 148 or (b) CS in practice conducting secretarial audit u/s 204

* Companies (Audit and Auditors) Rules,
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v

Section 144 - Auditor
not to render certain
services

v

Section 145 -

Auditors to sign
audit report

v

Section 146 -
Auditors to
attend GM

v

Section 147 - Punishment for contravention

Services Approved

Auditor shall provide only such
services as are approved by BOD
or Audit Committee (if any)

Prohibited Services

Following services (whether
rendered directly or indirectly to
Co. or its Holding/Subsidiary Co.)
a) accounting & book keeping
services

b) internal audit

¢) design and implementation of
any financial information system
d) actuarial services

e) investment advisory services
f) investment banking services
g) rendering of outsourced
financial services

h) management services &

i) other kind of services

Section 144(2) - Discontinuation
of existing non-audit services

Before closure of 1st FY after
date of commencement of
section

1) Person appointed
as auditor of Co.
shall sign auditor’s
report

2) Sign & certify
other document of
Co.

3) Qualifications,
observations or
comments on
financial
transactions or
matters, which have
any adverse effect
on functioning of
Co. mentioned in
auditor’s report
shall be read before
Co in GM & shall be
open to inspection
by any member of
Co

1) All notices of, &
other
communication
relating to, any GM
be forwarded to
auditor

2) He shall, unless
otherwise
exempted, attend
any GM either-

a) by himself or

b) through his
authorised
representative,
who shall also be
qualified to be an
auditor

3) He shall have
right to be heard
at meeting on any
part of business
which concerns
him as auditor

On Company

On Auditor

Liability of Audit firm

Provisions of
Section 139 to
146 is
contravened:
Fine:
Minimum -

Rs. 25,000/-
|Maximum -
Rs. 5,00,000/-

On ﬁ'cer in
Default

Provisions of
Section 139 to
146 is
contravened:

Upto 1 year
2) Fine:
Minimum -
Rs. 10,000/-
Maximum -
Rs. 1,00,000/-
3) Both

1) Imprisonment:

1) Provisions of Section 139, 143, 144 or
145 is contravened:

Fine -

Minimum - Rs. 25,000/-

Maximum - Rs. 5,00,000/-

or four times the remuneration of
the auditor, whichever is less

2) If contravention is committed
knowingly or willfully with intention to

||deceive company or shareholders or

creditors or tax authorities:

a) Imprisonment - Upto 1 year

b) fine which shall not be less thanRs.
50,000 but which may extend to Rs.
25,00,000/- or 8 times remuneration
of auditor, whichever is less

3) Consequences of conviction:

a) Refund of Remuneration

b) Payment of Damages to the
company, statutory bodies or
authorities or to members or
creditors of company for loss arising
out of incorrect or misleading
statements of particulars made in his
audit report

Where, in case of audit of
company being conducted by
audit firm, it is proved that
partner or partners of audit firm
has or have acted in fraudulent
manner or abetted or colluded
in any fraud by, or in relation to
or by, company or its directors
or officers, liability, whether civil
or criminal as provided in
Companies Act, 2013, or in any
other law for time being in
force, for such act shall be of
partner or partners concerned
of audit firm & of firm jointly &
severally & shall also be liable
u/s 447

Provided that in case of
criminal liability of audit firm,
in respect of liability other
than fine, concerned partner
or partners, who acted in
fraudulent manner or abetted
or colluded in any fraud shall

only be liable
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Section 148 - CG to specify audit of items of cost in respect of certain

companies

Section 148(1) - Order
by CG for maintenance
of Cost Records

CG may, by order, in
respect of companies
engaged in production
of goods or providing
services, direct that
particulars relating to
utilisation of material
or labour or other
items of cost as may be
prescribed shall also be
included in books of
accounts kept u/s 128
2) Before issuing such
order in respect of
companies regulated
under special Act, CG
shall consult regulatory
body established under
such Special Act

Section 148(2)

- Order by CG
for conduct of

Cost Audit
If CG is of
opinion, that

it is necessary
to do so, it
may, by order,
direct audit of
cost records
of companies,
which are
covered
aforesaid &
which has
prescribed net
worth or
prescribed

turnover, shall
be conducted
in manner
specified in
order

Section 148(3) - Appointment of Cost Auditor by Board &
Cost auditor to comply with cost auditing standards

1) Cost audit shall be conducted by Cost Accountant
appointed by Board on remuneration determined by
members

2) Companies (Audit and Auditors) Rules, 2014 provides that-
a) In case of Co required to constitute Audit Committee-

i) Board shall appoint an individual, who is Cost Accountant
or Firm of Cost Accountants on recommendations of Audit
committee, which shall also recommend remuneration for
cost auditor

ii) Remuneration shall be considered & approved by BOD &
ratified subsequently by shareholders

b) In case of Co not required to constitute Audit Committee,
Board shall appoint Cost Accountant or Firm of Cost
Accountants & remuneration be ratified by shareholders
subsequently

3) Person appointed u/s 139 as Company auditor shall not
be appointed for conducting Cost Audit

4) Auditor conducting cost audit shall comply with Cost
Auditing Standards issued by Institute of Cost Accountants

of India , with approval of CG

Section 148(4)
Audit conducted u/s
148 shall be in
addition to audit
conducted u/s 143
1) Qualifications,
disqualifications,
rights, duties &
obligations applicable
to Company Auditor
shall apply to Cost
Auditor appointed
u/s 148 & it shall be
duty of Co to give all
assistance & facilities
to Cost Auditor for
auditing cost records
of Co
2) Report on Cost
Audit shall be
submitted by Cost
Accountant to BOD
of Co

Section 148(6),(7) -

Cost Audit Report
1) Co shall within 30
days from date of

receipt Cost Audit
Report furnish it to CG
along with full
linformation &
explanation on every
reservation or
qualification contained
therein

2) If, after considering
Cost Audit Report &
linformation &
explanation furnished
by, CG is of opinion that
any further information
or explanation is
necessary, it may call for
further information &
explanation & Co shall
furnish the same within
time specified by CG

Section 148(8) -
Contravention

1) Co & every
officer in default
shall be
punishable in
manner provided
in Section 147(1)
2) Cost Auditor in
default shall be
punishable in
manner as
provided in
Section 147(2) to

(4)
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incorporation of Board
[Section 3]

SEBI (hereinafter called ‘ Board’)
has been established as-

a) a body corporate

b) having perpetual succession
& a common seal

c) with powers to acquire, hold
& dispose of property, both
movable & immovable

d) to contract as also to sue or
be sued by name of SEBI.

e) HO of Board shall be at
Mumbai

f) Board may establish offices at

other places in India

Term of office & conditions of service of
Chairman & members of Board [Section 5]

a) Term- As appointed by CG

b) Terminations from Service-

i) CG will have a right to terminate.

ii) at any time before expiry of their tenure by

giving 3 months notice in writing or salary &
allowance

c) Resignation- Have right to relinquish office at
any time before expiry of their tenure by giving
a notice of 3 months in writing to CG

d) Tenure-

i) Chairman & WT Members may hold office for
a period of 3 yrs subject to max age limit of 65
yrs & can be re- appointed by CG

ii) Part time member may also hold office for a
max of 3 yrs but there is no age limit

Management of Board'_‘

Section 4

Member of Board-
a) Chairman (nominated by
Union Govt of India)

b) 2 Members (Officers from
Union Ministry)
c) 1 member (From RBI)

d) 5 other members (nominated
by Union Govt of India), out of
them at least 3 shall be WT
members

Removal of Members of Board [Section 6]

CG have power to remove member or chairman:

a) At any time has been adjudicated as insolvent|

b) Has been declared by a competent court to
be of unsound

c) Has been convicted of an offence involves a
moral turpitude

d) Abused his position as to render his
continuance in office detrimental to public
interest

i Meetings of the Board [Section 7] . '

v

Powers and Functions of SEBI (Section 11)

a) At such time & place as may be provided by reg.

b) If CM not present any member present can
preside with meeting

Any member- a) Who is a director of a co. &

b) Who as such director has any indirect pecuniary
interest in any matter coming up for consideration
at a meeting of Board.

As soon as possible after relevant circumstances
have come to his knowledge disclose nature of his
interest.

Vacancies, etc., not to invalidate

proceedings of the Board [Section 8]

a) Any vacancy in Board shall not invalidate any of
acts or proceeding of Board.

b) Following reason shall not invalidate any act or
proceeding of the Board-

i) Any defect in constitution of Board

ii) or in appointment of any person or member of
Board

iii) or any irregularity in procedure of Board not
affecting merits of the case

Mesures to Regulate Securities Market (SM)

a) Regulating Business in SE

b) Registering & Regulating working of depositories,
participants & other intermedaries

ba) Registering & regulating working of depositories,
participants, custodians of securities, foreign
institutional investors, credit rating agencies.

c) registering & regulating working of venture capital
funds & collective investment schemes, including MF
d) Prmoting & regulating Self regulatory oganization
e) Prohibiting fraudulent & unfair trade practices

relating to securities markets

f) Promoting investor's education & training of
intermediarie's of securities markets
g) Prohibiting insider trading in securities

h) Regulating substantial acquisition of shares &
take-over of companies

i) Calling for info from, undertaking inspection,
conducting inquiries & audits of SE, MF
ia) Calling for info & records from any person

ib) Calling for info from, or furnishing info to, other
authorities, whether in India or outside India,
having functions similar to those of Board

j) Performing such functions & exercising powers
under provisions of SCRA

k) Levying fees or other charges

1) Conducting research for above purposes

m) Calling from or furnishing to any such agencies,

Power with respect to inspection of books
& Documents

Passing of an order by an Board

a) Board may take measures to undertake
inspection of any book/ register/other
document or record

b) Where Board has reasonable grounds to
believe that such co. has been indulging in

insider trading / fraudulent & unfair trade

practices relating to securities market

Board may in interests of investors
or securities market, take any of
following measures, either
pending investigation or inquiry or
on completion of such
investigation or inquiry, namely:-

Board are vested with same power as that
of civil court

a) Inspection of any books, registers &
other documents

b) Discovery & production of books of A/c
c) Issuing commissions for examination of

witnesses or documents

d) Summoning & enforcing attendance of
persons & examining them on oath

Additional functions of SEBI under SCRA

a) Power to call for periodical returns or
direct enquiries to be made (Sec 6 of SCRA)

b) Power to approve bye-laws of SE

c) Power of SEBI to make or amend bye-
laws of recognised SE (Sec 10, SCRA)

d) Licensing of dealers in securities in
certain areas (Sec 17 SCRA)

e) Public Issue & listing of securities
referred to in sect 2 (h) (ie) of SCRA

f) Power to delegate

a) Suspend trading of any security
in a recognised SE

b) Prohibit any person associated
with securities market to buy, sell
or deal in securities

c) Suspend any office-bearer

d) Impound proceeds or securities
in respect of any transaction which
is under investigation

e) attach, after passing of an order
for a period not exceeding 1
month, one or more bank account
or accounts of any intermediary or
any person associated with
securities market

f) Direct any intermediary or any
person associated with securities
market not to dispose of or
alienate an asset forming part of
any transaction which is under
investigation
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Board to Regulate or Prohibit
Issue of Prospectus, Offer

Document or Advertisement
Soliciting Money for Issue of
Securities (Section 11A)

a) Specify, by regulations

Matters relating to issue of capital,
transfer of securities & other
matters incidental there to

b) by general or special orders

i) Prohibit any co. from issuing
prospectus, any offer document, or
advertisement soliciting money
from public for issue of securities

ii) Specify conditions subject to
which prospectus, such offer
document or advertisement, if not
prohibited, may be issued

Power to Issue Directions
(Section 11B)
a) In interest of investors, or orderly
development of securities market

b) To prevent affairs of any
intermediary in a manner
detrimental to interest of investors
or securities market; or

c) To secure proper management of
any such intermediary or persons

v

Callective Investment Scheme (11AA)

Investigation (section 11C)

v

1) Requisite conditions:-

a) Contributions or payments made by
investors, are pooled & utilized for
purposes of scheme or arrangement

b) Such contributions or payments are
made with a view to receive profits,
income, produce or property

c) Property, contribution or investment
forming part of scheme or arrangement,
whether identifiable or not, is managed

d) Investors do not have day-to-day control
over mgt & operation of scheme

Il) Exceptions:-

a) Co-operative society registered or a
society being registered or deemed to be
registered

b) Deposits are accepted by NBFC
c) Contract of insurance to which

Insurance Act applies

d) Providing for any Scheme, Pension
Scheme or Insurance Scheme

e) Deposits accepted u/s 58A of the Co Act,
1956 & deposits accepted by Co. declared
as Nidhi or a mutual benefit society

f) Falling within meaning of Chit business

g) Contributions made in MF

1) Grounds for issue of an order of
investigation

V) On failure

a) Transactions in securities are being dealt
with in a manner detrimental to investors or
securities market

b) Any intermediary or person associated
with securities market has violated any
provisions of this Act

Il) Furnishing of relevant documents to
investigating authority

a) Every manager, managing director, officer
& other employee of co.

b) Every person associated with securities
market to preserve &

c) To produce to Investigating Authority or
any person authorised by it in this behalf

If any person fails without reasonable cause
or refuses

a) To produce books

b) To furnish any information

c) To appear before IA personally or to
answer any question which is put to him

d) To sign notes of any examination

Person shall be punishable with-

a) Imprisonment- which may extend to 1 yr or
b) fine- which may extend to 1 Cr Rs. Or

c) With both and

d) Also with a further fine which may extend
to 5 lakh Rs. for every day after first during
which failure or refusal continues

VIil) Demand of services of other
officers

Ceased & Desist
Proceedings
(Section 11D)

Authorized officer may requisition
services of any police officer or any
officer of CG, or of both, to assist
him for all with respect to
impounding of documents

IX) Order of court

Ill) Period of custody

VI) Notes of examination to be used as
examination

a) To enter, with such assistance, as
may be required, where such books
are kept

b) To search that place or those
places in manner specified in order;

c) To seize books, it considers
necessary for purposes of
investigation

a) Investigating Authority(lA) may keep in its
custody any books, registers, produced for 6
months & thereafter shall return same to
any intermediary or any person associated
with securities market

b) IA may call for any book, register, other
document & record if they are needed again

Notes of any examination shall be taken
down in writing & shall be read over to, or by,
& signed by, person examined, & may
thereafter be used in evidence against him

X) Impounded documents will
remain in custody of IA

Vil) Impounding of documents

IV) Examination on oath

Any person, directed to make an
investigation, may examine on oath, any
manager, managing director, officer & other
employee associated with securities market

IA has reasonable ground to believe that
books may be destroyed, mutilated, altered,
falsified or secreted IA may make an
application to Magistrate or Judge of such
designated court in Mumbai, as may be
notified by CG for an order for seizure of such
books, registers, other documents & record

IA shall keep in its custody books,
seized under this sec for such
period not later than conclusion of
investigation as it considers
necessary & thereafter shall return
same to co & inform Magistrate or
Judge of Designated Court of such
return

a) If Board finds,
after causing an
inquiry to be made,
that any person has
violated, or is likely
to violate, any
provisions of this
Act, it may pass an
order requiring such
person to cease &
desist from
committing or
causing such
violation

b) Provided that
Board shall not pass
such order, unless
Board has
reasonable grounds
to believe that such
co. has indulged in
insider trading or
market manipulation
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Registration_(-:ertificat_e

(Section 12)

1) Provision related to

a) Persons who are authorized to
buy, sell or deal in securities

b) Board may by notification
specify persons who shall buy or
sell or deal in securities

c) Person who shall sponsor or
cause to be sponsored or carry on
or caused to be carried on any
venture capital funds & collective
investment scheme including MF

Prohibition of Manipulative |~

& Deceptive Devices, Insider
Trading & Substantial
Acquisition of Securities or

Cotrol (Section 12A)

Finance, Accounts & Audit - [

B

Power to adjudicate (Section 15-1)

1) Grants by CG [Section 13]

1) Adjudication Officer

“Factors to be taken into

account by AO (Section 15J)

Il) Manner of application for
registration

a) Every application for
registration shall be in such
manner & on payment of such
fees as may be determined by
regulations

Ill) Suspension /cancellation of a
certificate of registration

a) Board may, by order, suspend
or cancel a certificate of
registration as may be determined
by regulations; Provided that no
order under this sub-sec shall be
made unless person concerned
has been given a reasonable
opportunity of being heard

No person shall directly or

a) Use or employ, in connection
with issue, purchase or sale of
any securities

b) Employ any device, scheme or
artifice to defraud in connection
with issue or dealing in
securities

c) Engage in any act, practice,
course of business which
operates as fraud in connection
with issue

d) Engage in insider trading

e) Deal in securities while in
possession of material or non-
public information or
communicate such information
to any other person, in a manner
which is in contravention of
provisions of this Act

f) Acquire control of any co or
securities more than percentage
of eq. share capital of a co.

CG may, after appropriation made by
Parliament by law in this behalf, make
to Board grants of such sums of money
as that Govt. may think fit

Il) Fund [Section 14]

a) Fund to be called SEBI General Fund &
there shall be credited thereto-

i) grants, fees & charges received by
Board

ii) sums received from such other
sources as may be decided upon by CG

b) Fund shall be applied for meeting-
i) Salaries, allowances & other
remuneration

ii) Expenses of Board in the discharge of
its functions under sec 11

iii) Expenses on objects

lll) Accounts & audit [Section15]

a) Preparation of annual financial
statement of Board in consultation with
CAG of India

b) Audit of accounts of Board

c) Certified Accounts & Audit reports to
be forwarded to CG

_ Penalties & Adjudication |

For Section 15A to 15F refer page 2A.16

& 2A.17 of This book

Board shall appoint officer not below rank of a
Division Chief to be an adjudicating officer

Il) Powers of Adjudication Officer

a) To summon & enforce attendance of any
person acquainted with facts & circumstances
of case to give evidence or to produce any
document which in opinion of adjudicating
officer, may be useful for or relevant to
subject-matter of inquiry

b) if on such inquiry, he is satisfied that person
has failed to comply with provisions of he may
impose such penalty as he thinks fit

Ill) Order passed by AO is not justified

a) Board may call for & examine record of any
proceedings & if it considers that order passed
by adjudicating officer is erroneous & it is not
in interests of securities market, it may, after
making such inquiry as it deems necessary,
pass an order enhancing quantum of penalty

b) Provided- Person concerned has been given
an opportunity of being heard in matter.

c) Limitation period- Provided further that
nothing contained in this sub-sect shall be
applicable after an expiry of a period of 3
months from date of order passed by AO or
disposal of under sec 15T, whichever is earlier

a) Amt of disproportionate gain or
unfair advantage, wherever
quantifiable, made as a result of
default

b) Amt of loss caused to an
investor or group of investors as a
result of default

c) Repetitive nature of default

Crediting sums realised by way

of penalties to Consolidated
Fund of India (Section15JA)

All sums realised by way of
penalties under this Act shall be
credited to Consolidated Fund of
India

Settlement of administrative &

civil pr oceedings

(Section 15 JB) |

a) Filing of an application

b) Board may consider for
settlement of defaults

c) Mode of settlement proceedings
d) No appeal preferred
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Establishment, Jurisdiction, Authority & Procedure of Seurities Appellate Tribunal (SAT)

Appointment of judicial member
(Section 15MA)

a) CG shall establish a Tribunal to be
known as SAT to exercise jurisdiction,
powers & authority conferred on it by
or under this Act

Presiding Officer & Judicial Members
of SAT shall be appointed by CG in
consultation with Chief Justice of
India or his nominee

Composition of SAT (Section 15L)

Appointment of technical member
(Section 15MB)

SAT shall consist of a Presiding Officer &
such no. of Judicial Members &Technical
Members as CG may determine

Qualification for appointment as

Presiding Officer or Member of SAT
(Section 15M)

Technical Members of SAT shall be
appointed by CG on recommendation
of a Search-cum-Selection Committee

Tenure of office of Presiding
Officer & other Members of SAT

(Section 15N)

a) Presiding Officer or other
Member of SAT shall hold office
for a term of 5 yrs from date &
shall be eligible for
reappointment for another
term of max 5 years

b) Provided that no Presiding
Officer or other Member shall
hold office after he has attained
age of 70 years

Validity of appointment of Presiding
officer & members of SAT
(Section 15MC)

a) Is, or has been, a Judge of Supreme
Court or a Chief Justice of a High Court
or a Judge of High Court for at least 7
years, in case of Presiding Officer; &

b) Is, or has been, a Judge of High Court
for at least 5 years, in case of a Judicial
Member

c) In case of a Technical Member-

i) Is, or has been, a Secretary or an
Additional Secretary in Ministry or
Department of CG or SG

b) Is a person of proven ability, integrity
& standing having special knowledge &
professional experience, of not less than
15, in financial sector including
securities market or pension funds or
commodity derivatives or insurance

Salary & allowances & other

terms & conditions of service of
Presiding Officers (Section 15-0)

a) No appointment of Presiding
Officer, a Judicial Member or a
Technical Member of SAT shall be
invalid merely by reason of any
vacancy or any defect in constitution
of Search cum- Selection Committee.
b) Disqualification of members- A
member or part time member shall
not be appointed as Presiding Officer
or Member of SAT, during his service
or tenure as such with Board or with
such Authorities, as case may be, or
within 2 years from date on which he

ceases to hold office as such in Board.

c) Effect of holding of office by officer
or members on commencement of
Finance Act, 2017.

a) Salary & allowances payable
to Presiding Officer and other
Members of a SAT shall be such
as may be prescribed

Resignation & removal (section 15Q)

Staff of SAT (Section 15S)

Procedure & powers of SAT (Section 15U)

Limitation (Section15W)

a) Resignation by notice in writing-
Presiding Officer shall, unless he is
permitted by CG to relinquish his
office sooner, continue to hold office-

i) Until expiry of 3 months from date of
receipt of such notice or

ii) Until a person duly appointed as his
successor enters upon his office or

iii) Until expiry of his term of office

Whichever is the earliest

a) CG shall provide SAT with such
officers & employees as that Govt.
may think fit.

b) Officers & employees of SAT
shall discharge their functions
under general superintendence of
Presiding Officer

c) Salaries & allowances of officers
of SAT shall be such as may be
prescribed

1) Powers-

b) Removal of Presiding officer/
Judicial member/ Technical member

i) Is, or at any time has been adjudged
as an insolvent

ii) Has become physically or mentally
incapable

iii) Has been convicted of any offence
which involves moral turpitude

iv) Abused his position as to render his
continuation in office detrimental to
public interest

Filling up of vacancies
(Section 15P)

a) CG shall appoint another
person to fill vacancy

b) Proceedings may be
continued before SAT from
stage at which vacancy is filled

c) CG authorized to regulate procedure
of investigation

Orders constituting Appellate Tribunal
to be final & not to invalidate its
proceedings (Section 15R)

No order of CG appointing any person
as Presiding Officer or a Member of a
SAT shall be called in question in any
manner on ground merely of any
defect in constitution of a SAT

Appeal to SAT (Section 15T)

a) Appeal shall be filed within a
period of 45 days from date on
which a copy of order made by
Board/ AO/ IRDA as case may be,
& it shall be in such form & be
accompanied by such fee as may
be prescribed

b) On receipt of an appeal SAT
may, after giving an opportunity of
being heard, pass such orders
thereon as it thinks fit, confirming,
modifying or setting aside order
appealed against

c) SAT shall send a copy of every
order made by it to Board as case
may be the parties to the appeal &
to concerned AO

d) Appeal filed before SAT shall be
dealt with within 6 months from
date of receipt of appeal

a) Summoning & enforcing attendance of
any person & examining him on oath

b) Requiring discovery & production of
documents

c) Receiving evidence on affidavits

d) Issuing commissions for examination of
witnesses or documents

e) Reviewing its decisions

f) Dismissing an application for default or

deciding it ex parte

g) Setting aside any order of dismissal of
any application for default or any order
passed by it ex parte

Il) On application of any of parties & after
notice to parties, & after hearing such of
them, or on his own motion without such
notice, Presiding Officer of SAT may
transfer any case pending before one
Bench, for disposal, to any other Bench

Ill) If a Bench of SAT consisting of 2
members differ in opinion, they shall state
point or points on which they differ, to
Presiding Officer of SAT & such point or
points shall be decided according to
opinion of majority of members of SAT
who have heard case, including those who
first heard it

Right to legal representation (Section 15V)

Provisions of Limitation Act,
1963 shall, apply to an appeal
made to a SAT

Presiding Officer, Members &
staff of SAT to be public
servants (Section15X)

Civil Court not to have

jurisdiction (Section 15Y)

No civil court shall have
jurisdiction to entertain any
suit or proceeding in respect of
any matter to determine & no
injunction shall be granted by
any court in respect of any
action taken in pursuance of
any power conferred by or
under this Act

Appeal to Supreme Court
(Section 152)

a) Any person aggrieved by any
decision of SAT may,

b) File an appeal to Supreme
Court within 60 days from
date of communication of
decision or order of SAT to him

Appellant may either appear in person or
authorise one or more CA or CS or CMA or
or case before SAT




Power of CG to issue

directions [Section 16]

a) Board shall, in exercise of its
powers or performance of its
functions, be bound by such
directions as CG may give in
writing to it from time to time

Power of CG to supersede
Board (Section 17)

1) CG may supersede Board-

a) On account of grave emergency,
Board is unable to discharge
functions & duties

b) Board has persistently made
default in complying with any
direction issued by CG

c) Default in discharge of
functions & duties imposed

d) Circumstances exist which
render it necessary in public
interest so to do

i) Effect of publication of
notification of superseding Board

a) All members shall, as from date
of supersession, vacate their
offices as such

b) All powers, functions & duties
exercised or discharged by or on
behalf of Board, shall be exercised
by such person as CG may direct;

c) All property owned or
controlled by Board shall, until
Board is reconstituted vest in CG

0 Returns & reports (Section 18)

a) Furnishing of returns & reports by
Board to CG

b) Report of previous FY by Board

c) Report to be presented before
Parliament

Appeals (Section 19)

Power to grant immunity

(Section 24B)

No suit, prosecution or other legal
proceedings shall lie against-

a) Central Government or
b) Board or
c) Any officer of CG or

d) Any member, officer or other
employee of Board

a) Full & True Disclosure:-

CG is satisfied, that any person,
who is alleged to have violated any
of provisions of this Act made
thereunder, has made a full & true
disclosure in respect of alleged
violation

a) Appeal to CG
b) No appeal after expiry of limitation

c) Appeal shall be made in prescribed
form with a copy of an order

Bar of jurisdiction (Section 20A)

a) No order passed by Board or AO

under this Act shall be applecable
except as provided in section 15T or
section 20, and

b) No civil court shall have jurisdiction
in respect of any matter which Board
or AO is empowered by, or under, this
Act to pass any order, &

c) No injunction shall be granted by
any court or other authority in respect
of any action taken in pursuance of
any order passed by Board or AO by,
or under, this Act

Members, officers & employees

of Board to be public servants
(Section 22)

All members of Board shall be
deemed, to be public servants within
meaning of sec 21 of the IPC

- Offences [Section 24]
a) Without prejudice to any award
of penalty by AQ, if any person
contravenes or attempts to
contravene, he shall be punishable
with imprisonment for a term

which may extend to 10 years, or
with fine, which may extend to 25
Cr Rs. or with both

b) If any person fails to pay penalty
or fails to comply with any of his
directions or orders, punishable
with imprisonment for a term
which shall not be less than 1
month but which may extend to 10
yrs, or with fine, which may extend
to 25 Cr. Rs or with both

b) No Prosecution / Penalty:-

Immunity can be granted-

i) from prosecution or

ii) from imposition of any penalty
under this Act with respect to
alleged violation

¢) Pending Proceeding:-

No such immunity shall be granted
by CG in cases where proceedings
for prosecution for any such offence
have been instituted before date of
receipt of application for grant of
such immunity

Composition of certain offences

(Section 24A)
Any offence punishable under this
Act, not being an offence
punishable with imprisonment

only, or with imprisonment & also
with fine, be compounded by a SAT
or a court before which such
proceedings are pending

d) Withdrawal of Immunity:-

Immunity granted can be
withdrawn by CG, if it is satisfied
that such person had, not complied
with condition on which immunity
was granted or had given false
evidence

Cognizance of offences by
courts (Section 26)
No court shall take cognizance of

any offence punishable under this
Act




Special Courts (Section 26A)

Offences by companies
(Section 27)

Power to make rules (Section 29)

1) Establishment of Special Court-

CG may, for purpose of providing speedy
trial of offences under this Act, by
notification, establish or designate as
many Special Courts as may be
necessary

Il) Composition:-

It shall consist of a single judge who
shall be appointed by CG with
concurrence of Chief Justice of High
Court within whose jurisdiction judge to
be appointed is working

1) Where an offence under this Act
has been committed by a Co.

a) Every person who at time offence
was committed was in charge of, &
was responsible to, Co. for conduct of
business of Co, as well as

b) Co, shall be deemed to be guilty of
offence & shall be liable to be
proceeded against & punished
accordingly.

Il) Exemption:-

Ill) Qualification for appointment:-

A person shall not be qualified for
appointment as a judge of a Special
Court unless he is, immediately before
such appointment, holding office of a
Sessions Judge or an Additional Sessions
Judge, as case may be

Appeal & revision (Section 26C)

High Court may exercise, all powers as if
a Special Court within local limits of

jurisdiction of High Court

Transitional provisions
(Section 26E)

a) Any offence committed under this
Act, which is triable by a Special Court
shall, until a Special Court is established,
be taken cognizance of & tried by a
Court of Session

a) If he proves that offence was
committed without his knowledge or
that he had exercised all due
diligence to prevent commission of
such offence

1) CG may, by notification, make rules
for purposes of this Act

Application of other laws
not barred (Section 32)

ll) Such rules may provide for all or
any of following matters, namely-

a) Term of office & other conditions of

service of Chairman & members

b) Additional functions that may be
performed by Board

c) Accounts of the Board
d) Salaries & allowances & other
terms & conditions of service

e) procedure for the investigation of
misbehaviour or incapacity

f) Form in which an appeal may be
filed before SAT under sec 15T & fees
payable

g) Form & manner in which returns &
report to be made to CG

Provisions of this Act shall
be in addition to, & not in
derogation of, provisions of
any other law for time being
in force

Power to remove
difficulties (Section 34)

a) Power- CG may, by order,
published in Official Gazette

b) No order shall be made
under this sec after expiry of
5 years from commencement
of this Act

Recovery of amounts
(Section 28A)

Recovery Officer shall proceed to
recover from following modes-

a) Attachment & sale of person’s
movable property

b) attachment of person’s bank
accounts

c) Attachment & sale of person’s
immovable property

d) Arrest of person & his detention in
prison

e) Appointing a receiver for
management of person’s movable &
immovable properties

Rules & regulations to be laid

before Parliament (Section 31)

Validation of certain acts
(Section 34A)

Every rule & regulation made shall be
laid, before each House of Parliament,
while it is in session, for a total period
of 30 days which may be comprised in
1 session or in two or more successive
sessions, and if, before expiry of
session immediately following session
or successive sessions aforesaid, the
rule or regulation shall thereafter
have effect only in such modified form
or be of no effect, as the case may be

Any act or thing done or
purporting to have been
done under the principal
Act, in respect of calling for
info from, or furnishing info
to, other authorities,
whether in India or outside
India, having functions
similar to those of Board &
in respect of settlement of
administrative & civil
proceedings, shall, for all
purposes, be deemed to be

valid
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Definitions

Applicability & Minimum
Subcription for regulation

General Conditions (Regulation 4)

Fast track issue (FTI)

v

v

v

Application Supported by Blocked Amount
(ASBA)

Applicability

Application for subscribing to a public issue or
rights issue, along with an authorisation to Self
Certified Syndicate Bank to block the
application money in a bank account

Further Public Offer

Offer of specified securities by listed issuer to

public for subscription & includes offer for sale
of specified securities to public by any existing
holders of securities in listed issuer

Initial Public Offer

Offer of specified securities by an unlisted
issuer to public for subscription & includes an
offer for sale of specified securities to public by
any existing holders of such securities in an
unlisted issuer

(a)public issue(Pl)

(b)rights issue(RI), where the
aggregate value of specified
securities offered is 50 lakh
rupees or more;
(c)preferential issue

(d)issue of bonus shares by a
listed issuer;

(e)QIP by a listed issuer;
(f)issue of IDR

Provided regulations not
apply to issue of securities
under SEBI (Substantial
Acquisition of Shares &

Takeovers) Regulations, 2011.

Retail individual investor

Investor who applies or bids for specified
securities for value of not more than Rs. 2 lakhs

Minimum Subscription (MS)

Issue Size & offer through offer document

a)lssue Size” includes offer through offer
document (OTOD) & promoters’
contribution.(PC)

b)offer through offer document means net
offer to public & reservations.

Issue Size = OTOD + PC

OTOD= NOTP + Reservations as per Reg 42
Therefore ,

Issue Size = NOTP + Reservations + PC

Wilful Defaulter [}

Issuer who is categorized as wilful defaulter by
any bank or financial institution or consortium
thereof, in accordance with the guidelines on
wilful defaulters issued by

RBI & includes issuer whose director or
promoter is categorized as such

a)lssue shall not be less than
90% of OTOD

b)Non-receipt of MS,all
application moneys received
shall be refunded , but not
later than:

i) 15 days of the closure of the

issue, in case of non-
underwritten issue &

ii) 70 days of the closure of
the issue, in the case of an
underwritten issue

where minimum subscription
including devolvement
obligations paid by the
underwriters is not received
within 60 days of the closure
of the issue,else interest
@15% shall be payable.

1) Issuer offering specified securities through public issue or
rights issue shall satisfy conditions of this Chapter at time of
filing draft offer document with Board & at time of registering
or filing final offer document with ROC or designated SE

2) No issuer shall make public issue or rights issue of specified
securities:

a) if issuer, promoters,or directors or persons in control of
issuer are debarred from accessing capital market by Board;
b) if promoters, directors or persons in control of issuer was
or also is promoter, director or person in control of other
company which is debarred from accessing capital market
under order or directions made by Board; (c) omitted

d) unless it has made application to RSE for listing of specified
securities & has chosen one of them as designated stock
exchange:

In case of initial public offer, issuer make application for
listing of securities in at least one RSE having nationwide
trading terminals;

e) unless it has entered into agreement with depository for
dematerialization of specified securities issued or proposed
to be issued;

(f) unless all existing partly paid-up equity shares of issuer
have either been fully paid up or forfeited;

(g) unless firm arrangements of finance through verifiable
means towards 75% of stated means of finance

(3) Warrants may be issued along with public issue or rights
issue subject to following:

(a) tenure not exceed 18 months from date of allotment in
public/rights issue;

(b) not more than one warrant be attached to one specified
security;

(c) price or conversion formula of warrants shall be
determined upfront & at least 25% of consideration amount
be received upfront;

(d) in case warrant holder does not exercise option to take
equity shares against warrants held by him, consideration
paid in respect of such warrant shall be forfeited by issuer

4) Amount for general
corporate purposes, as
mentioned in objects of
issue in draft offer
document filed with Board,
shall not exceed 25% of
amount raised by issuer by
issuance of securities

5) No issuer shall make,

i) Public issue of equity
securities, if issuer or
promoters or directors is
wilful defaulter; or

ii) public issue of convertible
debt instruments if,

* issuer or promoters or
directors is wilful defaulter/
* it is in default of payment
of interest or repayment of
principal amount in respect
of debt instruments issued
by it to public, if any, for
period of more than 6 mths
6) Issuer making rights issue
of specified securities, make
disclosures specified in Part
G of Schedule VIll, in offer
document & abridged letter
of offer, if issuer or
promoters or directors is
wilful defaulter

7) Promoters or promoter
group of issuer, shall not
renounce their rights except
to extent of renunciation
within promoter group

Purpose behind FTI

a) FTl introduced in order to enable well established & compliant Listed Cos satisfying certain
specific entry norms/conditions to access Indian Primary Market in time
b) Such COs not required to file Draft Offer Document for SEBI’s comments & to SE

Norms under FTI

a)lssuer doesn’t have to comply with Regulations 6,7,8 related to filing of so many documents with
SEBI & Stock Exchange

b)There are lot of FORMS to be submitted under ICDR Regulations 6,7 and 8 & then amend
prospectus based on observations made by SEBI

Norms Not Applicable

a) Shares listed on any RSE having nationwide trading terminals for period of at least 3 yrs
immediately preceding date of filing of offer document with ROC/SE

b) Average Market Capitalization of public shareholding of Co is at least Rs.1000 crore in case of
public issue & Rs.250 Cr in case of rights issue

c) Annualised turnover of shares of company during 6 calendar mths immediately preceding mth of
reference date has been at least 2% of weighted avg no of ES listed during such 6 mths’ period

d) Co has redressed at least 95% of total shareholder/ investor grievences or compaints till end of
quarter immediately preceding mth of date of filing offer document with ROC/SE

e) issuer complied with listing agreement for at least 3 yrs immediately preceding reference date

f) Auditors’qualifications for which such accounts are disclosed in offer document does not exceed
5% of net profit or loss after tax

g) No show cause notices are pending against Co or its promoters or WTD on reference date

(ga) issuer or promoter or promoter group or director of issuer has not settled alleged violation of
securities laws through consent or settlement mechanism with Board during 3 years immediately
preceding reference date

h) Entire shareholding of [[}>moter group is held in dematerialised form on date of filing of offer

(i) in case of rights issue, promoters & promoter group shall mandatorily subscribe to their rights
entitlement & shall not renounce their rights, except to extent of renunciation within promote|[}
group or for the purpose of complying with minimum public shareholding norms prescribed under
Rule 19A of Securities Contracts (Regulation) Rules, 1957;

(j) equity shares of issuer have not been suspended from trading as disciplinary measure during
last 3 years immediately preceding reference date;

(k) annualized delivery-based trading turnover of equity shares during 6 calendar months
immediately preceding month of reference date has been at least 10% of weighted average
number of equity shares listed during such 6 months’ period;

(/) there shall be no conflict of interest between the lead merchant banker(s) & issuer or its group
or associate company in accordance with applicable regulations




SECURITIES AND EXCHANGE BOARD OF INDIA (ISSUE OF CAPITAL AND

DISCLOSURE REQUIREMENTS) REGULATIONS, 2009 (Chart 5.2)

Conditions for further public

Minimum Offer to Public,

- PRICING IN PUBLIC ISSUE PROMOTERS' CONTRIBUTION (PC
offer (Regulation 27) (PC) Reservations, etc
v v v v
Issuer may make further Pricing Minimum Requirement(MR) MAX.RESERVATION ON COMPETITIVE

public offer if it satisfies
conditions specified in
clauses (d) & (e) of
Regulation 26(1) & if it does
not satisfy those conditions,
it may make further public
offer if it satisfies conditions
specified in Regulation 26(2)

BASIS (Reg 42)

Determination of price of SS in consultation
with LMB or through book building process

Differential Pricing

Qualified Institutional Buyer

(a) PFI as in section 4A of Co
Act,2013. These include IFCI,
IDBI, LIC, UTI, IDFC, ARCIL
(b) Scheduled commercial
banks includes commercial
banks in 2nd Sch. to RBI Act
(c) mutual fund

(d) Flis registered with SEBI
(e) VCF registered with SEBI
(f) FVC investor registered
with Board;

(g) Insurance Co registered
with IRDA

(h) PF with minimum corpus
of Rs.25 crore

(i) Pension Fund with
minimum corpus of Rs.25
crore

a)RIl or RIS or employees applying for SS of
value not more than Rs. 2 lakhs rupees, may
be offered SS at a price lower than the price
at which net offer is made to other
categories of applicants:

i)Difference shall not be more than 10% of
price at which SS are offered to other
applicants

ii)if book built issue,price offered to Al shall
not be lower than the price offered to other
applicants

iii)lf composite issue, price offered may be
different from price offered in Rl &
justification for such price difference shall be
given

a)IPO by Unlisted companies - 2 20% of
Post Issue Capital

b)FPO by Listed companies-2 20% of Post
issue or ensure shareholding of > 20% of
Post Issue Capital

if post issue shareholding of promoters
<20%, AIF may contribute for the purpose
of meeting shortfall in MC as specified,
subject to max. of 10% of post issue capital

ALTERNATIVE INVESTMENT FUNDS

Price and Price Band

a)Price in draft prospectus (in case of FPI) &
floor price or price band in red herring
prospectus (in case of BB) & determine the
price at later date before registering the
prospectus with ROC

i)But prospectus registered with ROC shall
contain only one price or the specific coupon
rate, as case may be

1. The cap on price band < 120% of FP

2.FP or final price shall not be less than face
value of SS

a)Any fund established or incorporated in
India in the form of trust or Co or LLP or a
body corporate which -

1)Is a privately pooled investment vehicle
which collects funds from investors,
whether Indian or foreign

2. Is not covered under SEBI (MF)
Regulations, 1996 & SEBI (Collective
Investment Schemes) Regulations, 1999 or
any other regulations of the Board to
regulate fund management activities:

LOCK-IN PERIOD

a)lssue through BB-

i)Employees excluding promoters- 5%
of post issue capital.

ii)shareholders (other than promoters)
of: listed promoting companies, in case
of new issuer & listed group
companies, in case of existing issuer-
10% of Issue Size

iii)Persons who have business
association with issuer as depositors or
bondholders making IPO-5% of issue
Size

b)lssue made otherwise than BB:

i) Employees excluding promoters-5%
of post issue capital

ii)SH (other than promoters) of:

listed promoting companies, in case of
new issuer, listed group companies in
case of existing issuer- 10% of Issue
Size

Provided that in event of under- B
subscription in employee reservation
portion, unsubscribed portion be
allotted on proportionate basis, for
value in excess of Rs. 2 lakhs, subject
to total allotment to employee not
exceeding Rs. 5 lakhs

Face Value (FV)

a)FV of shares determined by Co e.g.; 10, 5,
2, 1, etc.b)lt cannot be in decimal.

c)if IPO foll. additional conditions apply:

i)IP >=500 then Co may fix FV below Rs.10
per share but not lower than Rs.1 per share;
ii)IP <500 then Co must have FV of 10 per
share

a)Min.PC- 3 yrs from date of allotment in
Pl or commencement of commercial
production whichever is later.

b)Excess PC- 1 yr from date of allotment
c)Pre-IPO capital of Unlisted Co -1yr from
date of allotment in PI

ALLOCATION IN NET OFFER TO PUBLIC

Transferability of locked-in SS

Comply with SEBI Takeover Regulations &
that bal lock-in continues in hands of
transferees for unexpired lock-in period

a)BB under Reg 26(1)- RII
>=35%,NII>=1an5%,QIB<=50% out of
which 5% shall be to MF.

b)BB under Reg 26(2)- Rll<=10% ,
Nil<=15% , QIB>=75% out of which 5%
shall be to MF.

c)Otherwise than BB- RII>=50% ,Bal
50% to other than RIl




SECURITIES AND EXCHANGE BOARD OF INDIA (ISSUE OF CAPITAL AND DISCLOSURE REQUIREMENTS)

REGULATIONS, 2009 (Chart 5.3)

PREFERENTIAL ISSUE

Green Shoe Option (GSO)

v

v

v

v

REGULATION NOT APPLICABLE IF PI IS
MADE

PRICING OF ES

Meaning

Price Stabilization through GSO

(a) Conversion of loan or option
attached to convertible debt
instruments by CG

(b)Scheme approved by HC u/s 391 to
394 of the Co Act, 1956 or Tribunal
u/s 230 to 234 of Companies Act,
2013, whichever applicable
(c)Rehabilitation scheme approved by
BIFR or Tribunal under Insolvency &
Bankruptcy Code, 2016, whichever
applicable

CONDITIONS

(1) (a) SR passed by its SH;

(b)ES held are in dematerialized
form;

(c)Compliance with conditions for
continuous listing of ES

(d)Obtained PAN of the proposed
allottees.

(2)No Pl who has sold any ES during
6 mths preceding the relevant date:
“Relevant date” means — date 30 days
prior to the date on which the
meeting of Shareholder is held to
consider the proposed preferential
issue.

(3)Allotment pursuant to SR shall be
completed within period of 15 days
,else pass a fresh resolution shall
have to be passed again.

1)ES listed on RSE for 6 mths/ more on
relev date, price not less than higher of:
(a)Avg of weekly high & low of closing
prices of related ES quoted on RSE
during 6 mths preceding relevant date;
(b)Avg of weekly high & low of closing
prices of related ES quoted on RSE
during 2 weeks preceding relev date
2)ES listed on RSE for period of less than
6 mths on relevant date, price not less
than higher of following:

(a)Price at which ES issued in its initial
public offer

(b)Avg of weekly high & low of closing
prices of related ES quoted on RSE
during period shares have been listed
preceding relevant date; or

(c)Avg of weekly high & low of closing
prices of related ES quoted on RSE
during 2 weeks preceding relev date

LOCK-IN OF SPECIFIED SECURITIES

Payment of consideration

Full consideration of SS other than
warrants issued under this Chapter
shall be paid by the allottees at the
time of allotment of such SS.

3 yrs from the date of allotment of the
SS or ES allotted pursuant to exercise of
option attached to warrant,provided
i)If not more than 20% of total capital
shall be locked-in for 3 yrs from the
date of allotment

ii)And if in excess of 20% shall be locked-

in for 1 yr from the date of their
allotment.

a)An option of
allocating shares in
excess of shares
included in Pl &
operating post-listing
price stabilizing
mechanism for period
not exceeding 30 days
by Stabilizing Agent
(SA).

b)lssue would be over
allotted to the extent
of max. of 15% of the
issue size.

¢)GSO provides more
probability of getting
shares & also that
post listing price may
show relatively more
stability as compared
to market.

d)GSO gives
underwriter the right
to sell investors more
shares than originally
planned .

e)Provide additional
price stability
because underwriter
has the ability to
increase supply &
smooth out price
fluctuations if
demand surges.

a)Stabilising post listing price of its Specified Securities(SS)

b)Resolution passed in GM approving Pl to allot SS to SA,on the expiry of SP
c)Appoints MB or BR from amongst MBs appointed by issuer as SA

d)Issuer & SA enters into agreement stating terms &conditions including fees &
expenses to be incurred

e)Agreement with promoters or pre-issue SH or both for borrowing SS ,specifying
max. no of SS may be borrowed which shall not be in excess of 15% of issue size
f)LMB or LBR in consultation with SA, determine amount of SS over allotted
g)Draft & final offer documents shall contain all material disclosures

h)In IPO pre-issue SH and promoters holding more than 5% specified securities
may lend SS

h)SA determines timing of buying such securities,quantity to be bought & price at
which to be bought

i) Maximum SP not exceeding 30 days from date on which trading permission
given

j)Separate Bank and DP Account: For crediting monies received from the
applicants against over- allotment and DP for crediting SS to be bought from
market during SP

k) Return of Shares to promoters or pre-issue but not later than 2 working days
after end of SP

1)SA unable to buy SS On expiry of SP,issuer shall allot SS at issue price in
dematerialised form to extent of shortfall within 5 days of closure of SP

n) Listing Application in respect of further SS allotted under sub-regulation(6) &
provisions of ChapterVIl shall not be applicable to such allotment

m)SA shall remit monies of SS allotted from special bank account

n)Any Surplus in Bank Account after remittance & deduction of expenses shall be
transferred to IPEF

o)Report: SA shall submit report to SE on daily basis during SP & FR to Board in
format specified in Schedule Xl

p) Maintenance of Register for at least 3yrs from date of end of SP & register
contains

i)Names of promoters or pre-issue SH

ii)Price,date & time of each transaction and

iii)details of allotment made
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REGULATION 97 - ELIGIBILITY eI la s CONCEPT - CONCERT

FOR IDR

(a)lssuing company(l0) is listed
in its home country;

(b)IO is not prohibited to issue
securities by any regulatory
body;

(c)IO has track record of
compliance with securities
market regulations in its home
country

“Home country” means country
where issuing company is
incorporated & listed.

REGULATION 98 — CONDITIONS
FOR ISSUE OF IDR

a)issue size >= 50 crore rupees;
b)Procedure to be followed by
each class of applicant which
shall be mentioned in the
prospectus

¢)Jminimum application amount -
Rs. 20,000

d)at least 50% of the IDR to be
allotted to QIB

e)Bal 50% may be allocated
among NIl & Rl including
employees & allocation to be
disclosed in prospectus.
Provided IDRs in public issue for
RII>=30% & in case of under
subscription in Rll,spillover to
other categories to the extent
permitted.

f)only 1 denomination of IDR of
the issuing company.

a)Authorised by its AOA

Provided if no such provision ,pass a resolution
at its general body meeting making provisions in
AOA for capitalisation of reserve;

b)Not defaulted in payment of interest or
principal in respect of FD or debt securities
issued by it

c)Not defaulted in payment of statutory dues of
the employees

d)the partly paid shares,outstanding on the date
of allotment, are made fully paidup.
e)Reservation of ES of same class in favour of the
holders of outstanding compulsorily convertible
debt instruments, if any, in proportion to the
convertible part thereof.

a)Public issue is made as opposed to a fixed
price offer method.

b)Demand for the proposed issue is elicited &
built up & price is assessed.

c)Price discovered by investors as opposed to
Co fixing the price.

PRICING

BS only against reserves, etc. if capitalised in cash

a)Prospectus (red herring prospectus) should
mention Floor Price (i.e., min. price below
which bids would not be accepted) or price
band consisting of celling/cap & a floor.

b)In case of band,cap cannot exceed 20% of
floor.

c)Actual pricing depends on bids received.

Revision of price band (PB)

Out of FS built out of genuine profits or SP
collected in cash only & reserves created by
revaluation of FA shall not be capitalised for BI.
Note: CR & CRR are prevalently used for BS.Only
RR,which in unrealized is not permitted.

Max. revision on either side <=20% i.e. floor of
PB can move up or down to the extent of 20%
of floor of PB disclosed in red herring
prospectus & the cap of the revised PB will be
fixed in accordingly.

Completion of bonus issue

a)Bl after approval of its BOD for capitalisation of
profits or reserves ,shall implement Bl within 15
days from date of approval

Provided that where SH's approval , Bl shall be
implemented within 2 mths from date of the
meeting of its BOD wherein the decision was
taken subject to SH's approval.

b)Once the decision to make Bl is announced, it
can not be withdrawn.

Build up of the books and revision of bids

a)Electronically transmitted to NSE OR BSE on
an online basis.

b)Book gets built up at various price
levels.Info available with BRLMs on regular
basis.

c)Bidder who registered his interest in ES is
free to revise his bid within PB.

d)Revision can be made in both desired nos of
ES & bid price & no of times during bidding
period

A)File the herring
prospectus with ROC at
least 3days before the
bid/issue opening date.
b)Co & BLM must declare
bid/issue opening date,
bid/issue closing date &
price band.

c)Bidding period shall be
open for at least 3 WD
not more than 7 WD.
d)PB is revised,it will be
published in two widely
circulated newspaper &
the bidding period
extends for a further
period of three period of
three days, subject to
total bidding period not
exceeding 10 WD.

e)The bidder can revise
the bid through revision
form.

f)Bid at any price within
the price band & for
desired no of ES at a
specific price.

g)Retail individual bidder
applying for max. bid not
exceeding Rs. 2lac may
bid at “cut-off”. “cut-off”
is prohibited for QIB or

non institutional bidders.

a)Application of a value at least
Rs.10 crore in the public issue.
b)Upto 30% of available for
allocation to QIB shall be available
to Al

c)1/3rd shall be reserved for
domestic MF.

d)Bidding shall open 1 day before
issue opening date

e)Pay at least 25% margin which is
payable by other categories of
investors bal, to be paid within 2
days of date of closure of issue

f) Allocation to be completed on
day of bidding

g)Price fixed as result of BB is higher
than price at which the allocation is
made ,then it shall be an additional
amount.lf lower than price at which

allocation is made shall be
allotment at price at which
allocation was made to it

h)No of share allocated & price at
which allocation is made, shall be

made available in public domain by

merchant banker
i)Lock-in of 30 days on shares from
date of allotment publicissue

j) Neither merchant bankers nor
any person related to

promoter/ promoter
group/merchant bankers in the
concerned public issue can apply
under Al category
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Miscellaneous (Chapter XIl)

Initial Public Offer

v

v

v

v

v

v

Directions by Board (Regulation 111)

Liability for contravention of
Act, rules or regulations
(Regulation 111A) Y

Failure to pay fine
(Regulation 11]3

Power to relax strict enforcement
of the regulations (Regulation
113)

Regulation 1

Without prejudice to power u/s 11, 11A,
11B, 11D, 12(3), Chapter VIA & section
24 of Act or section 621 of Companies
Act, 1956,

Board may either suo motu or on
receipt of information or on completion
or pendency of any inspection, inquiry
or investigation, in interests of investors
or securities market, issue such
directions or orders as it deems fit
including any or all of following:

(a) directing persons concerned not to
access securities market for specified
period;

(b) directing person concerned to sell or
divest securities;

(c) any other direction which Board may
deem fit and proper in circumstances of
case:

* Board shall, either before or after
issuing such direction or order, give
reasonable opportunity of being heard
to person concerned

* If interim direction or order is required
to be issued, Board may give post-
decisional hearing to person concerned

1) Listed entity or any other
person thereof who
contravenes any of
provisions of these
regulations, shall, in
addition to liability for
action in terms of securities
laws, be liable for following
actions by respective stock
exchange(s), in manner
specified in circulars or
guidelines issued by Board:
a) imposition of fines;

b) suspension of trading;

c) freezing of
promoter/promoter group
holding of designated
securities, as may be
applicable, in coordination
with depositories;

d) any other action specified
by Board from time to time
2) manner of revocation of
actions specified in clauses
(b) and (c) of sub-regulation
(1), shall be as specified in
circulars or guidelines issued
by Board

If listed entity fails
to pay any fine
imposed upon it by
recognised stock
exchange(s), within
period as specified
from time to time,
stock exchange
may initiate other
action in
accordance with
law, after giving
notice in writing

1) Board may, in interest of
investors or for development of
securities market, relax strict
enforcement of any requirement
of these regulations, if Board is
satisfied that:

(a) requirement is procedural in
nature; or

(b) any disclosure requirement is
not relevant for particular class of
industry or issuer; or

(c) non-compliance was caused
due to factors beyond the control
of issuer

2) For seeking relaxation under
sub-regulation (1), an
application, giving details &
grounds on which such
relaxation has been sought,
shall be filed with Board

3) Application referred to under
sub-regulation (2) be
accompanied by non-refundable
fee of Rs. 1 lakh payable by way
of direct credit in bank account
through NEFT/RTGS/IMPS or any
other mode allowed by RBI or by
way of DD in favour of Board
payable in Mumbai

(a)NTA >= Rs3 Cr in each of
the preceding 3 full yrs (of 12
mths each), of which
MA<=15%.

if NTA >=50% are held in MA,
issuer has made firm
commitments to utilise such
excess MA in its business or
project

(b)MAPOP of Rs.15 crore,
calculated on a restated and
consolidated basis, during 3
most profitable yrs out of the
immediately preceding 5 yrs.
(c)NW >= Rs 1cr in each of the
preceding 3 full yrs (of 12
mths each);

(d)Aggregate of proposed
issue and all previous issues
made in the same FY in terms
of issue size does not exceed
5 times its pre-issue NW as
per audited BS of the
preceding FY;

(e)Name changed within last
1yr >= 50% of revenue for the
preceding 1 full yr has been
earned from activity of new
name.

Regulation 2 if
Reg 1 is not
satisfied

a)lssue through
BB process &
issuer allots >=
75% of the net
offer to public to
QIB & refund full
subscription
money if it fails
make said mini.
allotment to QIB.
b)No allotment
pursuant to Pl if
no of prospective
allottees is less
than 1000.

c)No IPO,unless as
on date of
registering
prospectus or red
erring prospectus
with ROC, grading
for IPO from at
least 1 credit
rating agency
registered with
Board
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Definition (Sec 2)

Recognition of Stock Exchanges

v

v
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CORPORATISATION

SECURITIES

Application

Granting of Recognition by
SEBI (Sec 4)

Corporatisation and demutualisation(CAD) of stock
exchanges (Section 4A & 4B )

Succession of a recognised stock
exchange(RSE) being a body of individuals or
a society registered under the Societies
Registration Act, 1860, by another stock
exchange, being CO incorporated for the
purpose of assisting, regulating or
controlling business of buying, selling or
dealing in securities carried on by such
individuals or society.

DEMUTUALISATION

Segregation of ownership & management
from the trading rights of the members of a
RSE in accordance with a scheme approved
by SEBI.

Scheme under Corptn & Demutn

i) Issue of shares for a lawful consideration
& provision of trading rights in lieu of
membership cards.

ii) Restrictions on voting rights. iii)
Transfer of property, business, assets, rights,
liabilities, recognitions, contracts of RSE
from 1 RSE to another.

iv) Transfer of employees of RSE to another
RSE

v) Any other matter

(i) Shares, scrips, stocks,
bonds, debentures,
debenture stock or other
marketable securities.

(ii) Derivative;

(iii) Units or any other
instruments issued by any
collective investment
scheme to investors

(iv) Security receipt as
defined in (SARFAESI)
(v)Units or any other such
instrument issued to the
investors under any mutual
fund scheme;

(vi) Government securities;
(vii) Such other instruments
as may be declared by CG
(viii) Rights or interests in
securities.

Application to the CG (Power
delegated by CG to SEBI)

Form of Application

i) Form A with a fee of Rs. 500
ii) 4 copies of Articles / Bye
laws & Rules & Regulation
relating to Stock Exchange

Attachement to Application

SPOT DELIVERY CONTRACT

DERIVATIVE

i) Debt instrument, share, loan, whether
secured or unsecured, risk instrument or
contract for differences

ii) contract, which derives its value from
prices, or index of prices, of underlying
securities

iii) commodity derivatives

iv) other instruments declared by CG to be
derivatives

a) Actual delivery or
securities & payment of a
price either on same day as
the date of contract or on
next day, actual period
taken for the despatch of
the securities or

b) Remittance of money
therefor through post being
excluded from computation
of period if parties do not
reside in same town or
locality

Bye-Laws, Rules, Regulations
containing details on:
i)Governing body of SE, its
constitution & powers of
management & manner of its
business
i) Powers and duties of office
bearers of the SE.

ili) Various classes of
members, qualification for
membership & exclusion,
suspension, expulsion & re-
admission of members

iv) Procedure for registration
of Partnerships as members
to SE in cases where rules
provide for such membership,
& nomination & appointment
of authorised representatives
& clerks

Grant recognition to SE
subject to the conditions:
i) Rules and Bye-Laws are in
conformity with the
conditions prescribed.

ii) Fair dealing & investors
protection

iii) Interest of trade & also
in public interest

iv) Qualification for
membership

v) Manner in which
contracts shall be entered
& enforced as betwn
members

vi) Representation of CG on
Board of Exchanges (Not
exceeding 3)

vii) Maintenance of
accounts of members &
their audit by CA

i) Within such time as may be specified by the SEBI, submit
a scheme for CAD for its approval. ii) In
interest of the trade & also in public interest, approve the
scheme with or without modification

iii) If approved,scheme shall be published immediately by
(a) SEBI in the Official Gazette;

(b)RSE in such 2 daily newspapers circulating in India, as
may be specified by SEBI.

iv) Restriction / Condition: (a) Voting rights of SH who are
also stock brokers of RSE

(b)Right of SH or stock broker of RSE to appoint
representatives on governing board of SE

(c) max. no of representatives of stock brokers of the RSE
to be appointed on governing board of RSE, which shall not
exceed 1/4th of the total strength of the governing board
d) Every RSE either by fresh issue of ES to public or in any
other manner as may be specified, ensure that atleast 51%
of its ESC is held, within 12 mths from date of publication
of the order, by public other than shareholders having
trading rights

Withdrawal of Recognition (Sec 5)

Publication in Gazette

Grant of recognition shall
be published in Gazette of
India & also in Official
Gazette of State in which
SE is located

Refusal

i) opportunity of being
heard

ii) Reason for refusal will
be communicated in
writing

i) CG can withdraw in the intersest of the trade or in public
interest after serving due notice on governing body of
Exchange

ii) If RSE has not been corporatised or demutualised or it
fails to submit the scheme or the scheme has been rejected
by SEBI, the recognition shall stand withdrawn & CG shall
publish, by notification in Official Gazette, such withdrawal
iii) Withdrawal shall not affect the validity of any contract
entered into or made before date of notification
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Powers of Various Authorities
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Power of Central Government to call for
Information (Section 6)

Power of CG to direct rules to be
made or to make rules. (Sec 8)

Power to RSE to Make Bye-Laws
(Section 9)

Power of SEBI to make or amend
bye-laws of RSE (Sec 10)

Power of CG to supersede governing body of a
RSE.( Sec 11)

i)RSE should furnish periodical returns to SEBI
in the prescribed format relating to its current
affairs.

ii.)RSE & member thereof has to maintain
and preserve books of accounts for a period
not exceeding 5 yrs & these books may be
inspected by SEBI at any point of time.
iii.)Order in writing call for information or
explanation relating to affairs of an Exchange
or its member & appoint one or more inquiry
officers who submits report to SEBI.

iv)Every member is bound to provide
information to Enquiry officer or SEBI
representative who are looking into the
affairs of the Exchange.

i.)After consultation with the
governing bodies of SE,CG by order in
writing, together with a statement of
the reasons direct RSE to make any
rules or amend any rules within a
period of 2 months from the date of
the order. ii.)RSE
fails or neglects to comply with any
order CG may make the rules for or
amend the rules.

iii.)Penalty for Non-Complaince of
Sec 8 shall attract Rs. 25 Crore u/s
23G.

Clearing corporation (CC) (Sec 8A)

Power of RSE to make rules restricting voting
rights, etc(Sec 7A)

i.)Restriction on Voting Rights.

ii.)Each member one vote only, irrespective of
his share of the PSC.

iii.)Restriction on the right of a member to
appoint another person as his proxy to
attend & vote at a meeting.

iv.)such incidental, consequential and
supplementary matters.

v.)No rules made or amended referred to in
(i) to {v) shall have effect until they have been
approved by CG

vi.)CG may make such modifications as it
thinks fit& rules as approved be deemed to
have validly .

i.)Prior approval of the SEBI for
transfer of duties & functions of a
clearing house(CH) to a clearing
corporation(CC) , being a CO
incorporated under the Co Act, 2013
for:

(a)Periodical settlement of contracts
& differences

(b)Delivery of & payment for,
securities;

(c) Any other matter incidental to, or
connected with, such transfer.

ii.)CC for the purpose of transfer of
the duties and functions make bye-
laws & submit the same to the SEBI
for its approval.

iii.)SEBI in the interest of trade & also
in the public interest, grant approval
to the bye-laws submitted.

i)RSE may subject to the previous
approval of the SEBI, make bye-
laws for the regulation & control of
contracts.

ii.)Such bye- laws may provide
for:(a)Opening & closing of
markets & regulation of the hrs of
trade

b.)CH for periodical settlement of
contracts & differences, delivery &
payment of securities,passing on of
delivery orders & the regulation &
maintenance of such CH.
c.)Regulation or prohibition of
blank transfers.

d)number & classes of contracts for
settlements or differences paid
through CH.

e.)Regulation, or prohibition of
badlas or carry-over facilities
f.)Fixing, altering or postponing of
days for settlements

(g)Regulation of taravani business
including the placing of limitation.
(h)Fixing of scale of brokerage &
other charges

(i)Listing of securities on SE
including any security for the
purpose of dealings & the
suspension or withdrawal and the
suspension or prohibition of
trading in any specified securities.

i) SEBI in writing received by it in
this behalf from RSE after
consultation with the governing
body of SE & after recording its
reasons make bye-laws for all or
any of the matters specified in
section 9 or amend any bye-laws.
ii.)RSE objects to any bye-laws
made or amended under this
section by SEBI it may, within 2
months, apply to the SEBI for
revision & giving an opportunity
to be heard,revise the bye-laws
so made or amended,shall be
published and shall become
effective. iii.)Penalty for Non-
Complaince of Sec 8 shall attract
penalty of Rs. 25 Crore u/s 23G

i.)CG may serve a written notice that CG is
considering the supersession for the reasons
specified in the notice & after giving an
opportunity to be heard.

ii.)Notification in the Official Gazette, declare
supersession & may appoint any person
exercise and perform all powers & duties &
where more persons than one are appointed,
may appoint one of such persons to be
chairman & another to be the vice-chairman .
iii.)Effect of Supersession:Notification in OG &
ensure foll.

a.)From the date of the notification , cease to
hold office as such members.

b)Persons appointed may exercise & perform all
powers & duties of the governing body which
has been superseded.

Power of SEBI to issue directions (Section 12A)

Power to suspend business of
RSE.(Sec 12)

i.)JEmergency has arisen CG
suspend such of RSE business for
such period not exceeding 7 days
& in interest of trade or the
public interest extend
suspension by like notification,
from time to time

ii.)JNo notification extending the
period of suspension shall be
issued unless governing body has
given an opportunity of being
heard in the matter.

i)In the interest of investors, or orderly
development of securities market or

ii.)To prevent the affairs of any RSE or CC
providing trading or clearing or settlement
facility in respect of securities, being conducted
in a manner detrimental to the interests of
investors or securities market or

iii.)To secure the proper management , it may
issue such directions,

a) To any stock exchange or clearing
corporation or agency.

b)To any company whose securities are listed or
proposed to be listed
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CONTRACTS AND OPTION IN SECURITIES

LISTING OF SECURITIES

Miscellaneous

Penalties

\

\

\

v

v

Contracts in notified areas illegal in certain
circumstances (Section 13)

Members may not act as principals in
certain circumstances (Sec 15)

Section 21 ,21A,22A,22F

Title to dividends (Section 27)

Section 23A,23B,23C

i.)CG having regard to the nature or the
volume of transactions may by notification
in OG,such State or States or area or with
member of such area & every contract in
such State or States or area, which is
entered into after the date of the
notification shall be illegal.

ii.)Provided that any contract entered into
between members of two or more
recognised stock exchanges in such State or
States or area, shall be legal with such terms
& conditions & with prior approval of SEBI

Additional trading floor (Section 13A)

i.)establish additional trading floor with the
prior approval of the SEBI in accordance
with the terms and conditions.

ii.Jjtrading ring or trading facility offered by a
RSE outside its area of operation to enable
the investors to buy & sell securities through
such trading floor

i.)No member shall in respect of any
securities enter into any contract as a
principal with any person other than
a member of RSE, unless he has
secured the consent or authority of
such person and discloses in the
note, memorandum or agreement of
sale or purchase that he is acting as a
principal

ii.)JConsent or authority otherwise
than in writing shall secure written
confirmation within 3 days from the
date of the contract.

iii.)JNo such written consent shall be
necessary for closing out any
outstanding contract entered , if the
member discloses in the note,
memorandum or agreement of such
closing out that he is acting as a
principal.

Licensing of dealers in securities in
certain areas. (Sec 17)

Power to prohibit contracts in certain cases
(Sec 16)

CG to prevent undesirable speculation in
specified securities in any State or area may,
declare that no person in the State or area
specified in the notification shall with
permission of CG, enter into any contract for
the sale or purchase of any security specified
in notification except manner specified in
notification

i.)No person shall carry on the
business of dealing in securities
except under the authority of a
licence granted by the SEBI in this
behalf.

ii.)Restrictions imposed in relation to
dealings in securities shall not apply
to doing of anything by or on behalf
of a member of any RSE.

i.JComply with the conditions of the
listing agreement with that stock
exchange.

ii.)Ja.)May delist the securities, after
recording the reasons.

b)Canot be delisted unless Co
concerned has been given a
reasonable opportunity of being
heard.

c)Listed company or an aggrieved
investor may file an appeal before
SAT within 15 days from the date of
the decision of RSE & provisions of
sections 22B to 22E of this Act, shall
apply.

d)Allow appeal to be filed for an
extended period of 1 mth only if
there's sufficient cause.

iii.)After giving an opportunity of
being heard,

(a)vary or set aside the decision or
(b)SAT sets aside the decision of RSE
or grants the permission,SE shall act
in conformity with the orders of the
SAT.

iv.)JAppeal shall be dispose within 6
months from the date of receipt of
the appeal.

v.)Aggrieved by decison of SAT shall
appeal to SC within 60days and it
may be extended for further period
not exceeding 60days on sufficient
cause.

i.)holder of any security retain any
dividend iirespective of that the said
security has been transferred,unless
the transferee who claims the dividend
from the transferor has lodged the
security and all other documents
relating to the transfer with Co for
being registered in his name within 15
days of the date on which the dividend
became due.

ii.)Period shall be extended—

a) In case of death of the transferee

b) In case of loss of the transfer deed
by theft or any other cause beyond the
control of the transferee and

c) In case of delay in the lodging of any
security and other documents relating
to the transfer due to causes
connected with the post

i.)Failure to furnish information, return, etc &
maintain books of accounts and records
requiredby Listing Agreement ,fails to enter into
agreement with clients as required by law,stock
broker or sub- broker fails to redress the
grievances-1 lakh Rs. for each day during which
such failure continues or 1 crore whichever is
less.

Section 23D

Stock broker or sub-broker who fails to segregate
securities or moneys of the client(s) or uses the
securities or moneys of a client(s) for self or for
any other client-not exceeding 1 cr

Section 23E,23F,23G

Act not to apply in certain cases (Sec
28)

(i)Gvt, RBI, any local authority or any
corporation set up by a special law.
(ii) any convertible bond or share
warrant or any option or right
[Convertible Debentures, Preference
shares, ESOP, etc.],entitles the person
in whose favour any of the foregoing
has been issued on the basis of the
price agreed upon when the same was
issued.

Penalty not exceeding 25 crore Rs-

i)fails to comply with the listing or delisting
conditions

iijdematerialises securities more than the issued
securities or securities which are not listed where
no trading permission has been given

iii)Fails to furnish the periodical returns to SEBI or
fails to amend bye laws as directed by SEBI or
fails to comply with the directions of Board

Section 23H

Fails to comply with any provision ,rules or
articles or bye-laws or regulations of RSE or
directions issued by the SEBI for which no
separate penalty has been provided-Penalty
which may extend to 1 crore Rs.
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Dealing in foreign

1) Person

4) Person Resident In India (PRI)

6) Capital Account Transaction

“Person” includes-

a) An individual (1),

b) A Hindu undivided family (HUF),
c) A company (Co),

d) A firm (F),

e) An association of persons (AOP)or
a body of individuals(BOIl), whether
incorporated or not,

f) every artificial juridical person
(AJP), not falling within any of

g) any agency, office or branch
owned or controlled by such person;

2) Authorised Person

It means an authorised dealer,
money changer, off-shore banking
unit or any other person for time
being authorised to deal in foreign
exchange or foreign securities

3) Repatriate To India

It means bringing into India realised
foreign exchange and

a) Selling of such FE to an authorised
person in India in exchange for
rupees, or

b) the holding of realised amount in
an account with an authorised
person in India to extent

notified by RBI.

It includes use of realised amount for
discharge of a debt or liability

A) a person residing in India for more than 182
days during course of preceding FY but does
not include-

i) a person who has gone out of India or who
stays outside India, in either case-

a) for or on taking up employment outside
India, or

b) for carrying on outside India a business or
vocation outside India, or

c) for any other purpose, in such circumstances
as would indicate his intention to stay outside
India for an uncertain period;

ii) a person who has come to or stays in India,
in either case, otherwise than-

a) for or on taking up employment in India, or
b) for carrying on in India a business or
vocation in India, or

c) for any other purpose, in such circumstances
as would indicate his intention to stay in India
for an uncertain period;

B) any person or body corporate registered or
incorporated in India,

c) an office, branch or agency in India owned or
controlled by a PROI,

d) an office, branch or agency outside India
owned or controlled by a PRI

It means a transaction which alters-

a) Assets or liabilities, including contingent
liabilities, outside India of persons resident
in India or

b) assets or liabilities in India of persons
resident outside India, &

c) includes transactions referred to in sub-
section (3) of section 6

7) Current Account Transaction

It means a transaction other than a capital
account transaction & without prejudice to
generality of foregoing such transaction
includes-

a) Payments due in connection with
foreign trade, other current business,
services, & short- term banking & credit
facilities in ordinary course of business.
b) Payments due as interest on loans & as
net income from investments.

c) Remittances for living expenses of
parents, spouse & children residing
abroad, and

d) Expenses in connection with foreign
travel, education & medical care of
parents, spouse & children

With general or special
permission of RBI no person shall

a) deal in or transfer any foreign
exchange or foreign security to
any person not being an
authorised person;

b) Payment to or for credit of any
PROI

c) receive through an authorised
person, any payment by order or
on behalf of any PROI

d) Financial transaction in India as
consideration for or in association
with acquisition or creation or
transfer of a right to acquire any
asset outside India

5) Person Resident Outside India (PROI)

“Person Resident Outside India” means a
person who is not resident in India

Holding of foreign

exchange (Section 4)

Except as provided in this Act, No
PRI shall acquire, hold, own,
possess or transfer any foreign
exchange, foreign security or any
immovable property situated
outside India
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Current Account Transactions (Section 5)

As per rules, drawal of foreign exchange for certain current account transactions is prohibited, a few need permission of appropriate Govt. of India authority. The three categories are:-

Schedule | (See Rule3) || fule Il SCHEDULE Il (See rule 5)

Transactions for which drawal of SR \ Ministry/Department of Govt. of India
; q e Purpose of Remittance T — —
foreign exchange is prohibited:- NO whose approval is required 1) Facilities for individuals 2) Facilities for persons other than individual - 3) Procedure
a) Remittance out of : Cultural Tours Ministry of HR Development(HRD) Individuals can avail of foreign exchange Donations by corporate for |} 1 % of their foreign ||a] Procedure for
b) Remittance of income from i (Department of Education & Culture) facility for following purposes within limit of|| i) creation of Chairs in reputed |exchange earnings wal of
racing/riding, etc. or any other hobby Advertisement in foreign print media for Ministry of Finance, Department of USD 2,50,000 only. educational institutes; during previous 3 FY or S
c) Remittancefor .. purposes other than Economic Affairs For additional Remittance prior approval of EGTE T SR i et
_ i a) Promotion of tourism RBl require investment fund) whichever is less schedule shall be
4 " .
2 |b) forelgn investments and d 3) promoted by educational same as applicable
a) . toany country (except T it
: ¢) international bidding (exceeding US$ 10,000) ) W Ylexcep institutes; & for remitting any
d) Payment of commission on exports by 56 & ts Public Sector Undertakings. Nepal and Bhutan) iif) to a technical institution or amt under said
made towards eq. investment in Joint b) Gift or donation. body or association in the field harali
Ventures/Wh.oIIy Owned .Subsldlanes Remittance of freight of vessel charted Ministry of Surface Transport (Chartering | |¢) Going abroad for. ELFCR TS, -
abroad of Indian companies 3 )
bya PSU Wing) d) Emigration Commission, per transaction, |a) US $ 25,000 or b) Authorised Dealer
e} . byanyco.to Payment of import through ocean transport by a[Ministry of Surface Transport (Chartering | |e) Maintenance of close relatives abroad ; to agents abroad for sale of  |b) 5% of inward banks may now
which requirement of dividend 4 |Govt. Department or a PSU on c.if. basis (i.e, |Wing) ) Travel for business, or attending a } {resdentialfats or commercial |remittance allow remittances by
balancing is applicable. other than f.0.b. and f.a.s. basis) conference or specialised tfaining or for p|ots in India Whichever is more aresident individual
. 7 - up to USD 250,000
f) Payment of commission on exports Multi-modal transport operators making Registration Certificate from Director meeting exp. for meeting medica expfnses, Consultancy services in respect |US$ 10,000,000 per pzr FY for any
under Rupee State Credit Route, except : remittance to their agents abroad General of Shipping or checkup abroad, or for accompanying as | ¢ of infrastructure project India. |project itted
et 5 & e attendant to a patient going abroad for MR e
commission up of invoi Remittance of hiring charges of transponders by [Ministry of Information and Broadcasting medical treatimentcheckup Other consultancy services  [USS$ 1,000,000 per capital account
of exports of tea & tobacco 6 [(2) TV Channels Ministry of Communication & Information 9 procured from outside project transaction or a
g) Payment related to* - (b) Internet service providers Technology g) Expenses in connection with Reimbursement of pre - a) Remittances combination of both
" of telephones Remittance of container detention charges Ministry of Surface Transport (Director e abro: incorporation expenses. exceeding S%of c) If individual has
h) Remittance of interest income on 7 |exceeding rate prescribed by Director General of |General of Shipping) h) Studies abroad investment brought | (already remitted any
. . . oo e) into India or
funds held in Non-resident Special Shipping i) Any other current account transaction AT f'm under LRS, thfﬂ
Rupee Scheme a/c Remittance of prize money/sponsorship of Ministry of Human Resource Development ||for purposes mentioned at item numbers whichev,er i; igher
sports activity abroad by a person other than  |(HRD) (Department of Youth Affairs & (d), (f) & (h), may avail of exchange facility
8 |International /National/ State Level sports Sports) for an amt in excess of limit prescribed
bodies, if amt involved exceeds US $ 100,000 under Liberalised Remittance Scheme
9 [Remittance for membership of P &1 Club Ministry of Finance (Insurance Division)
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Section 6(1)

Any person may
sell or draw FE to
or from an
authorised
person for a CAT

~ Section6(2) |

RBI may, in
consultation with
CG, specify

a) class or classes
of CAT, which are
permissible

b) limit up to
which FE shall be
admissible for
such transactions

RB may, by regulations, prohibit, restrict
or regulate following:

a) trf or issue of any FS by a person
resident in India

b) trf or issue of any security by a person
resident outside India

¢) trf or issue of any security or foreign
security by any branch, office or agency in
India of a person resident outside India

d) any borrowing or lending in FE

e) any borrowing or lending in Rs.

f) deposits between PRI & PROI

g) export, import or holding of currency

or currency notes

h) trf of immovable property outside
India, other than a lease not exceeding 5
years, by PRI

i) acquisition or trf of immovable
property in India, other than a lease not
exceeding 5 years, by a PROI

j) Giving of a guarantee or surety in
respect of any debt, obligation or other
liability incurred:

i) by a PRI & owed toa PROI ; or
i) by a PROI

¥

Capital Account Transaction (Section 6)

}

Section 6(4)

A PRI may hold, own, transfer or
invest in foreign currency, foreign
security or any immovable
property situated outside India if
such currency, security or
property was acquired, held or
owned by such person when

he was resident outside India
or inherited from a PROI

It covers following transactions:

a) Foreign currency accounts
opened & maintained by PROI

b) Income earned through
employment or business or
vocation outside India taken up
or commenced which such PROI

¢) FE including any income arising
therefrom, & conversion or
replacement or accrual to same

d) A PRI may freely utilize all
their eligible assets abroad as
well asincome on such assets or
sale proceeds thereof received
after their return to India for
making any payments

Section 6(5)
A PROI may hold,
own, transfer or invest
in Indian currency,
security or any
immovable property

situated in India if
such currency, security
or property was
acquired, held or
owned by a such
person when he was
resident in India or
inherited from a
person who was
resident in India.

RBI may, by
regulation, prohibit,
restrict, or regulate

establishment in India
of a branch, office or
other place of
business by a PROI,
for carrying on any
activity relating to
such branch, office or
other place of
business

Capital account transaction is basically split into the following categories:

Permissible Transactions made by PRI
a) Investment by a PROI in foreign

securities.

b) Foreign currency loans raised in India
& abroad by a PRI

¢) Transfer of immovable property
outside India by a PRI

d) Guarantees issued by a PRI in favour
of a PROI
e) Export, import & holding of currency/

currency notes.

f) Loans & overdrafts (borrowings) by a
PRI from a PROI

g) Maintenance of foreign currency
accounts in India & outside India by a PRI
h) Taking out of insurance policy by a PRI
from an insurance company outside India
i) Loans & overdrafts by a PRI to a PROI

j) Remittance outside India of capital
assets of a PRI

k) Sale & purchase of foreign exchange
derivatives in India & abroad &
commodity derivatives abroad by a PRI

Permissible Transactions made by PROI

a) Investment in India by a PROI, that is
to say,

i) Issue of security by a body corporate
or an entity in India & investment
therein by a PRI;

ii) Investment by way of contribution by
a PROI to capital of a firm or a
proprietorship concern or an AOP in
India,

b) Acquisition & transfer of immovable
property in India by a PROI

¢) Guarantee by a PROI in favour of, or
on behalf of, a PRI

d) Import & export of currency/currency
notes into/from India by a PROI

e) Deposits between a PRI & a PROI

f) Foreign currency accounts in India of a
PROI

g) Remittance outside India of capital
assets in India of a PROI

Transaction with no Restriction

a) For amortisation of loan and

b) For depreciation of direct investments
in ordinary course of business.

Prohibited Transactions

On certain transactions,RBI
imposes prohibition,

a) no person shall undertake or
sell or draw FE to or from an
authorised person for any CAT
provided that- He may draw
from an authorized person FE
not exceeding USD 250,000 per
FY or such amt as decided by RBI

b) PROI is prohibited from
making investments in India in
anyform, in any co, or
partnership firm or proprietary
concern or any entity whether
incorporated or not which is
engaged or proposes to engage:

i) In business of chit fund;

ii) As Nidhi company;

iii) In agricultural or plantation
activities;

iv) In real estate business

v) In trading in Transferable
Development Rights (TDRs)
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Export of goods &
services (Section 7)

a) Every exporter of goods shall
i) furnish to RBI or to such
other authority a declaration ,
containing true & correct
material particulars, including
amount representing full
export value or, if full export
value of goods is not
ascertainable at time of export,
value which exporter, having
regard to prevailing market
conditions, expects to receive
on sale of goods in a market
outside India;

ii) furnish to RBI such other
information as may be required
by RBI

b) RBI may, direct any exporter
to comply with such
requirements as it deems fit

) Every exporter of services
shall furnish to RBI or to such
other authorities a declaration,
containing true & correct
material particulars in relation
to payment for such services

Declaration of exports:-

In case exports taking place
through Customs manual
ports, every exporter, shall
furnish, a dedaration in
one of forms set out in
Schedule & supported by
such evidence as may be
specified, including amount
representing -

a) Full export value of goods
or software

b) If full export value is not
ascertainable at time of
export, value which
exporter, having regard to
prevailing market conditions
expects to receive on sale of
goods or software

Foreign Exchange Management (Export of Goods & services) Regulation 2015

material supplied free of payment

b) Personal effects of travellers, whether
accompanied or unaccompanied

c) Ship's stores, trans-shipment cargo &
goods supplied under orders of (G

d) By way of gift of goods accompanied
by a declaration by exporter that they
are not more than 5 lakh Rs. in value

e) Aircrafts or aircraft engines & spare
parts for overhauling and/or repairs
abroad subject to their reimport into
India, within a period of 6 months from
date of their export

f) Goods imported free of cost on re-
export basis;

g) Goods which are permitted by
Development Commissioner of SEZ

h) Replacement goods exported free of
charge

i) Goods sent outside India for testing
subject to re-import into India;

) Defective goods sent outside India for
repair

a) Trade samples of goods & publicity

with declaration:-

a) Declaration in Form EDF
b) Declaration in Form SOFTEX

retained with Authorised Dealers

representing full export value of goods

c) Duplicate Declaration Forms to be .

Unless authorised by RBI, amt

exported shall be paid through an
authorised dealer

of export, or from the date of
certification of SOFTEX form

shall be submitted to authorised
dealer, within 21 days from date

Evidence in support of declaration:-

Evidence in support of declaration
as may establish that-

a) Exporter s a PRI & has a place of
business in India;

b) Destination stated on declaration
is final place

c) value stated in declaration
represents -

i) full export value of goods or
software

ii) If value is not ascertainable value
whichthe exporter, having regard
to prevailing market conditions
expects to receive on sale of goods
in overseas market.

Period within which export value of "

goodslsofmrel senvicestobe
realised:-

a) Amt representi ngfull ex pat value of

goods [ software/ services exported
shall be realised & repatriated to India
within 9 months from date of export,

b) Where export of goods / software /
services has been made by Units in SEZ
, amount representing full export value
of goods or software shall be realised
& repatriated to India within 9 months
from date of export.

c) RBI may for reasonable & sufficient
cause direct that said exporter/s shall
cease- after giving reasonable

opportunity to make a representation

Transfer of documents:-

a) Authorised dealer may accept,
|
] for negotiation or collection,

shipping documents including
invoice & bill of exchange
covering exports

b) Before accepting documents
for negotiation or collection,
authorised dealer shall -

i) where value declared in

ii) where value declared in
declaration is less than value

shown in documents

declaration does not differ from

a) Export of goods under
special arrangement
between (G & Govt of a
foreign state, or under
rupee credits extended by
(G to Gowt. of a foreign
state shall be governed by
terms & conditions set out
in relative public notices
issued by Trade Control
Authority in India &
instructions issued from

time to time by RBI

b) An export under line of
credit extended to a bank
or a financial institution
operating in a foreign

value shown in documents being
negotiated or sent for collection

state by Exim Bank for
financing exports from
India, shall be governed
by terms & conditions
advised by RBI to
authorised dealers from
time to time

Advance payment
against exports:-

Where an exporter
receives advance
payment he shall be
under an obligation to
ensure that-

a) Shipment of goods is
made within 1 year from
date of receipt of
advance payment;

b) Rate of interest, if
any, payable on advance
payment does not
exceed rate of interest
LIBOR + 100 basis points

¢) Documents covering
shipment are routed
through authorised
dealer through whom
advance payment is
received
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Realisation &
repatriation of

foreign exchange
(Section 8)

Where any amount of
foreign exchange is due
or has accrued to any PRI,
such person shall take all
reasonable steps to
realise & repatriate to
India such foreign
exchange within such
period and in such
manner as may be
specified by RBI

Foreign Exchange Management (Realisation, repatriation & surrender of foreign
exchange) Regulations, 2000

Duty of persons to realise FE due:

A PRI to whom any amount of foreign
exchange is due or has accrued shall, with
permission of RB| take all reasonable steps to
realise & repatriate to India such foreign
exchange, & shall in no case do or refrain from
doing anything, which has effect of securing:

a) That - - s delayed .|/
b) Foreign or |

Period for surrender in certain cases:

a) Any person not being an individual
resident in India-

Manner of Repatriation:

On realisation of FE due, a person shall
repatriate same to India, namely-

a) | ,orreceivein, ' and

b) Sell it to an authorised person in India in
exchange for rupees; or

"L i India to extent specified
by RBI; or
d) Use it for discharge of a debt or liability
denominated in foreign exchange

| surrender such foreign exchang
or. the ur 1 thereof to an
authorised person d of

A= -“-fl'om Jate of it

ii) If acquired for purpose of foreign travel

then return-

¢ Within 90 days, when unspent FE is in

| |form of currency notes & coins

¢ Within 180 days, when unspent FE is in
form of travellers cheques.

bA

Period for surrender of
realised FE:

a) FE due or accrued as
remuneration for services
rendered, whether in or
outside India, or in
settlement of any lawful
obligation, or an income
on assets held outside
India, or as inheritance,
settlement or gift, within
7 days from date of its
receipt

b) In all other cases

v

Exemption from
realisation & repatriation

& FE possession &
retention (Section 9)

Possession &

Retention of
Foreign Exchange

Shall surrender received/ realised/
unspent/ unused foreign exchange
whether in form of currency notes, coins
&travellers cheques, etc to an authorised
person within a period of 180 days

a) possession of foreign currency or
foreign coins by any person up to
such limit as RBI may specify

b) General or special permission
granted by RBI

¢) Foreign currency account held or
operated by such person or class of
persons & limit up to which RBI may

specify

d) Gift or inheritance from a person
referred to in clause (c), including any
income arising there from

e) foreign exchange acquired from
employment, business, trade,
vocation, services, honorarium, gifts,
inheritance or any other legitimate

a) Authorised Persons

b) Any person may

c) Any person resident in
India is permitted to
retain in aggregate
foreign currency not
exceeding USD2,000 or its
equivalent in form of
currency notes/ bank
notes or travellers
cheques acquired by him

i

brought into India &




THE FOREIGN EXCHANGE MANAGEMENT ACT 1999 (Chart 7.6 )

L 2

T

Chapter lll- Authorised Person

| Ruthorised person (Section 10}
a) RBI may, on an application made
authorize any person to be known as
authorized person to deal in foreign
exchange or in foreign securities

b) RBI may revoked it if-
i} itisin public interest so to do; or

ii) Authorized person has failed to
comply with condition

* Reserve Bank's powers o issue

directions to authorised person
(Section11)

a) In regard to making of pay-ment
or doing or desist from doing any act
relating to foreign exchange or
foreign security

b) To furnish such information, in
such manner, as it deems fit.

¢) penalty for contravenes any
direction- Amt extend to 10,000 Rs &
in case of continuing contravention
with an additional penalty which
may extend to 2,000 Rs for every day

Power of Reserve Bank to
inspect authorised person
(Section 12)
a) Verifying correctness of any
statement, information or
particulars furnished to RBI

b) Obtaining any information
or particulars which such
authorised person has failed to
furnish on being called upon
to do so;

t) Securing compliance with

provisions of this Act or of any
rules, regulations, directions or
orders made there under.

d) It shall be duty of every
authorised person to produce
to any officer making an

inspection such books,
accounts & other documents
in his custody or power & to
furnish any statement or
information relating to affairs
of such person &in such

v

Chapter IV - Contravention & Penalties

Adjudication & Appeal

. Sec No.

!

manner

Contravention Quantum of Penalty —l Sec No,.l Obligation Time Limit
Authorised person Upto Rs. 10,000, Full penatty to be paid  fwithin 90 days from date
contravenes any direction |f continuing offence on which notica for
u by R or failure to file any |additional penalty u payment of penalty s
return as directed by RBI upto Rs, 2,000 per larved.
Of any provision of Act, or [Upto 3 times, sum (Compounding of Contra- |Within 180 days of
any rule, regulation, involved, if it is 15  [vention under section 13 |receipt application by
notification, direction or |quantifiable Directorate education
or:ler o of;;yhcondltlon If not quantifiable Complaint undersec  |Within 1 year of receipt
B[S0 upto Rs. 2 lacs. 16 | 16(2) to be dealt by Adju-|of complaint.
authorisation issued dicated Authori
If continuing, further icated Authority
penalty upto Rs. 5,000 Appeal to Special Within 45 days from
per day after first i Director (Appeals) receipt of order.
Failure to pay penalty as  |Civil imprisonment. Appeal to Appellate Tri- [Within 45 days from
above where demand i of | pto 3 years 2 bunal receipt of order.
1 :
an amount exceeding s 1 Upto 6 Months Appeal to be dealt with [ Will try to dispose off
erore. in any other case 19(5) [by Appellate Tribunal  (appeal within 180 days
from receipt of appeal.
Appeal to High Court  |Within 60 days of
% communication of order
or decision,

{

Appointment of
Adjudicating
Authority
(Section 16)

Directorate of Enforcement

a) (G may, by an order
published in Official
(Gazette, appoint as
many officers of CG as it
may think fit

b) Where Adjudicating
Authority s of opinion
that said person is likely
to abscond or s likely to
evade in any manner,
ayment of penalty, if

person to furnish a
bond or guarantee for
such amount & subject
to such conditions as it
may deem fit.

levied, it may direct said |

a) G shall establish a Directorate of
Enforcement

b) CG may authorise Director of Enforcement
to appoint officers of Enforcement below
rank of an Assistant Director of Enforcement

¢) Power of search & seizure: Director of
Enforcement & other officers of
Enforcement, not below rank of an Assistant
Director, shall take up for investigation
contravention referred to in sec 13

powering other orticers (agction 49|

CG may, by order authorise any officer of
customs or any central excise officer or
any police officer or any other officer of (G
ora SGto exercise such of powers &

discharge such of duties of Director of
Enforcement
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Appeals
AopealtoAppeiteTrbunal econ 1)

Aopealto peclDietor (Apeals (Setion 1)

Appal o Whom? | Syl Dircor Appl|
| Anypeson aggieved by anoder mace by the Aducicaing
Mmﬁm Authoty beingan At Divcor o Elocementora
Deputy DiectrofEfrcement
3] 5 fromthe et onwhich
th copofthe ordrmade the Aduccatin utorty i
| eceedbythe agrievd eron,
Timeimtof o .
mez e:| " b Specil Ovecor ] e entrnn apped aferfhe
p expryofthe ed prodof 4 ays i e o sfedthettere
s uficen causforot gt ittt
perod
Speil irectorApp my afer hin the et e
Poverof uthrty | appelanoporuntyof g e pessschorderteeon
towhom th appal | as el .
hes eenmade | cnfimang, modiying orsefin e the order appeded
agine,
Speci DrectorAppal|salsenda conyof vy et made by it he prtes
1 apped and o the concemed Acdiatg Authorty,

¥

Appeal to Appellate
Tribunal (Section 18)

‘ 06 shall, by
ApealtoWhom | Agpe! e bune —"
(el Goement 6o an Appellate Tribunal
et | o v gt byt eyt [hear appeals against
ohom? | oy g eDedorf Efcement ot G forders of Adjudicating
! Oielr g [Authorities, Competent
Th gt g heapel sl e he e, [Ruthorites & Special
Depest e amauntofsuch Dirctor (Appeals
petlywihuch sty s ma e notfed e el unde this Ac
L L
(onidon . o
T VEE T L Anpeal to High Court
Appekt Tunel s of e oinionthehedepost o sch (Section 35)
penay o a1k i tosich eson, e P
. Aopelate Tobunl 4]y dspen wlh s el EyaTT R,
e order of Appellate
ﬁmek;nprte:{ﬁlmg S el mling et e et g bl may i an
({appeal to High Court
Moty et g [0 0 81 om
date of communication
Tl ofdecon o order
Telimtef | 7 :
o qpedmouslyasposs|blgandengavourshallbemadebyrtto
e dspos o appeal Sl w6 s fom e gl o

repef ool

Miscellaneous

1) Presentation as to
documents in certain

2) Suspension of operation of
tis Act (Section 40)

3] Power of CG to give directions
(Section 41)

6) Bar Legal proceedings
(Sec 4]

cases (Section 39)

Where any document;

a) Is produced or
furnished by any person
or has been seized from
custody or control of any
person

b| Has been received from
any place outside India in
course of investigation of
any contravention under
this Act alleged to have

been committed by any
person, Such document is
tendered in any
proceeding under this Act
in evidence against him,
or against him & any
other person who is
proceeded against jointly
with him, court or
Adjudicating Authority, as

case may be

1) f 0 is saticfied that any
permission restriction imposed
by this Act should cease to be
granted or imposed (G should
suspend or relax to such extent
either indefinitely or for such
period as may be notified.

2) Such suspension or relaxation
may, at any time while this Act

remains in force, be removed by
(G by notification.

3) Every notification issued
under this section shall be laid,
a5 soon as may e after it issued,
hefore each House of
Parliament, while it is in session,
for a total perod of 30 days
which may be comprised in one
session or in two or more
successive sessions

(G may, from time to time, give to
RBI such general or special
directions s it thinks fit

Y

4) Contravention by companies
(Section 42)

Every person who, at time
contravention was committed, was
in charge of, & was responsible to,
company shall be deemed to be
guilty of con-travention & shall be
liable to be proceeded against &
punished accordingly

No suit, prosecution or other
legal proceeding shall lie
against CG or RBl or any
officer of that Govt exercising
any power or discharging any
functions , for anything in
good faith done or intended
to be done under this Act or
any rule, regulation,
notification, direction or
order made thereunder,

Y

7) Repeal & saving (Section 49)

|

5) Death or insolvency in certain
cases (Section 43)

In case of dezth or insolvency such
tights & obligations shall devolve
on legal representative of such
person or official receiver or official
assignee

No court shall take cognizance
of an offence under the
repealed Act after expiry of a
period of 2 years from date of
commencement of this Act




A) Acquisition & Transfer of Praperty in
Inda oy a Non-Resident Indian or an
Mmﬂw

An NRI or an OCI may-

a) acquire immovable property in India
other than agricultural land/ farm house/
plantation property

Consideration, shall be made out of:+

i) funds received in India through banking
channels by way of inward remittance
from any place outside India or

ii) funds held in any non-resident account
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) Acauision of immovable Property fotcarrying | O int scquistion b spouse o an NRl o an |} Acqusiton by 3 Long-erm Visa ntger
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{|a) acquire any immovable property in India, which

activity

property acquired in pursuance of clause (a)

or Macau or Nepal or Bhutan or Democratic

maintained in accordance with the

property, other than on lease not exceeding 5
years, without prior approval of Reserve Bank.

is necessary for or incidental to carrying on such

b) transfer by way of mortgage to an authorised

dealer as a security for any borrowing, immovable

Provided no person of Pakistan or Bangladesh or Sri
Lanka or Afghanistan or China or Iran or Hong Kong

People's Republic of Korea shall acquire immovable

provisions of the Act

b) acquire any immovable property in
India other than agricultural land/ farm
house/ plantation property by way of gift
from a PRI or from an NRI or from an OCI,
who in any case is a relative as defined in
section 2(77)

c) acquire any immovable property in
India by way of inheritance from a PROI
who had acquired such property

d) transfer any immovable property in
India toa PRI

) urchoe] sl f Imovale Propey by Foregn

A Foreign Embassy/ Diplomat/ Consulate General

may purchase/ sell immovable property in India

other than agricultural land/ plantation property/

farm house provided

a) clearance from Govt of India, Ministry of External

Affairs is obtained for such purchase/ sale, &

b) consideration for acquisition of immovable

property in India is paid out of funds remitted from

abroad through banking channels.

e) transfer any immovable property other
than agricultural land/ farm house/

plantation property to an NRI or an OCI

isition & Transfer of Immoba

A PROI, not being a NRI or an Overseas
Citizen of India, who is a spouse of a NRI or
an Overseas Citizen of India may acquire one
immovable property (other than agricultural
land/ farm house/ plantat ion property),
jointly with his/ her NRI/ OCI spouse

a) consideration for transfer, shall be made
out of:+

i) funds received in India through banking
channels by way of inward remittance from
any place outside India or

ii) funds held in any non-resident account
maintained in accordance with provisions of
the Act & regulations made by Reserve Bank

b) No payment for any transfer ofimmovable
property shall be made either by traveler's
cheque or by foreign currency notes

¢) Provided that marriage has been
registered & subsisted for a continuous
period of not less than 2 years immediately
preceding acquisition of such property

d) Provided further that non-resident spouse
is not otherwise prohibited from such
acquisition

||A person being a citizen of Afghanistan,

Bangladesh or Pakistan belonging to
minority communities in those countries,
namely, Hindus, Sikhs, Buddhists, Jains,
Parsis & Christians who is residing in India &
has been granted a Long Term Visa (LTV) by
CG may purchase only one residential
immovable property in India as dwelling
unit for self-occupation & only one
immovable property for carrying out self -
employment subject to following conditions

i) property should not be located in &
around restricted/ protected areas so
notified by CG & cantonment areas

ii) Registration documents of property
should mention nationality & fact that such
person is on LTV

iii) property of such person may be
attached/ confiscated in event of his/ her

indulgence in anti-India activities

iv) copy of documents of purchased
property shall be submitted to DCP, FRO,
FRRO & Ministry of Home Affairs

v such person shall be eligible to sell
property only after acquiring Indian
citizenship

roperty outside India) Re

a) A person referred to in sub-sec(5) of Sec 6 of the Act,
or his successor shall not, except with general or
specific permission of Reserve Bank, repatriate outside
India sale proceeds of any immovable property

b} In event of sale of immovable property other than

agricultural land/ farm house/ plantation property in
India by an NRI or an OC), authorised dealer may allow
repatriation of sale proceeds outside India

c) In event of failure in repayment of external
commercial borrowing availed by a PRI under prov. of

K} Prahibition on transfer of immavatic
No PROI shall transfer any immovable
property in India-

Provided that

i) Reserve Bank may, for sufficient reasons,
permit transfer, subject to such conditions as
may be considered necessary

ii) A bank which is an authorised dealer

iii) An Authorized Dealer in India being Indian

carrespondent of an averseas lender

FEMA, a bank which is an authorised dealer may permit
overseas lender or security trustee to sell immovable
property on which said loan has been secured only to a
PRI & to repatriate sale proceeds towards outstanding

dues in respect of said loan & not any other loan.

No person being a citizen of Pakistan, Bangladesh, Sri

|[i) through banking channels in India

Any transaction involving acquisition or

transfer of immovable property under these
regulations shall be undertaken

ii) subject to payment of applicable taxes &
other duties/ levies in India

Lanka, Afghanistan, China, Iran, Nepal, Bhutan, Hong

Kong or Macau or Democratic People’s Republic of

Korea without prior permission of Reserve Bank shall

acquire or transferimmovable property in India, other

than lease, not exceeding 5 years. This prohibition shall

not apply to an OC|

Any existing holding of immovable property
in India by a PROI made in accordance with
policy in existence at time of such acquisition
would not require any modifications to
confirm to these regulations
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Competition, Object of Act, Ingredient & Definition

Competition

Competition is “a situation in

a market in which firms or
sellers independently strike
for buyers" patronage in order
to achieve a particular
business objective, for
example profit, sales or
market share”. A pre-requisite
for a good competition is
trade, trade is unrestricted
liberty of every man to buy,
sell & barter, when, where
and how, of whom & to whom
he pleases

1) To prevent practices having
adverse effect on competition,
2) To promote & sustain
competition in markets,

3) To protect interests of
consumers,

4) To ensure freedom of trade
carried on by other
participants in markets in
India & for matters connected
therewith or incidental
thereto

Main Ingredients of
Competition Law

1) Prohibition of certain
agreements, which are considered
to be anti-competitive in nature.
2) Prohibition of Abuse of dominant
position by imposing unfair or
discriminatory conditions
3) Regulation of combinations which
cause or are likely to cause an AAECI

Agreement
"Agreement" includes any
arrangement or understanding or
action in concert,—

(1) whether or not, such
arrangement, understanding or
action is formal or in writing; or

(2) whether or not such
arrangement, understanding or
action is intended to be enforceable
by legal proceedings.

Goods means goods as defined in

Sale of Goods Act, 1930 & includes:
(1) products manufactured,
processed or mined;

(2) debentures, stocks & shares
after allotment;

(3) in relation to goods supplied,
distributed or controlled in India,
goods imported into India.

Enterprise
"Enterprise” means (1) A person or
(2) A department of Government,
who or which is, or has been,
engaged in any activity, RELATING
TO Production, storage, supply,

distribution, acquisition or control
of articles or goods & provision of
services but does not include
SOVEREIGN FUNCTIONS of GOVT.

Relevant Market

"Relevant Market" means market,
which may be determined by
Commission with reference to
relevant product market or
relevant geographic market or with
reference to both markets.

Relevant Geographic Market

"Relevant Geographic Market"
means a market comprising the
area in which conditions of
competition for supply of goods or
provision of services or demand of
goods or services are distinctly
homogenous and can be
distinguished from conditions
prevailing in neighbouring areas.

Anti competitive

agreements (Sec 3)

Anti- Competitive Agreements,

Exceptions

Meaning and Effect Anti-Competitive Agreement

Any persons shall not ‘enter’
into an agreement in respect of
production, supply, storage,
distribution, acquisition or
control of goods or provision of
services, which causes or is
likely to cause an AAECI. All
such agreements entered into
in contravention of aforesaid
prohibition shall be void.

Presumption of Agreement

having AAECI

(1) Directly or indirectly
determines purchase or sale
prices

(2) limits or controls
production, supply, markets,
technical development, invest,
or provision of services;

(3) Directly or indirectly results
in bid rigging or collusive
bidding.

(4) Shares the market or source
of production or provision of
services by way of allocation of
geographical area of market, or
type of goods or services.

An agreement shall be void if it causes or is likely to cause
an AAECI including

(1) Tie-in arrangement - includes any agreement requiring a
purchaser of goods, as a condition of such purchase, to
purchase some other goods

(2) Exclusive supply agreement - includes any agreement
restricting in any manner purchaser in the course of his
trade from acquiring or otherwise dealing in any goods
other than those of seller.

(3) Exclusive distribution agreement- includes any
agreement to limit, restrict or withhold output or supply of
any goods or allocate any area or market for disposal or
sale of goods;

(4) Refusal to deal - includes any agreement which restricts,
by any method persons or classes of persons to whom
goods are sold or from whom goods are bought;

(5) Resale price maintenance - includes any agreement to
sell goods on condition that prices to be charged on resale
by purchaser shall be prices stipulated by the seller unless
it is clearly stated that prices lower than those prices may
be charged.

Exception to Anti-Competitive Agreements

(a) the Copyright Act, 1957

(b) the Patents Act, 1970

(c) the Geographical Indications of Goods Act, 1999

(d) the Trade and Merchandise Marks Act, 1958

(e) the Semi-conductor Integrated Circuits Layout-Design
Act, 2000
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Competition Act, 2002 (Chart 8.2)
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DOMINANT POSITION

Abuse (Section 4)

if an enterprise or a group, (a)

Directly or indirectly, imposes unfair or
discriminatory—

(i) condition in purchase or sale of goods or
services; or

(ii) price in purchase or sale (including
predatory price) of goods or service, or

(b) limits or restricts—

(i) production of goods or provision of
services or market therefore; or

(i) technical or scientific development
relating to goods or services to the prejudice
of consumers; or

() Indulges in practice or practices resulting
in denial of market access in any manner; or
(d) Makes conclusion of contracts subject to

: (ix) Countervailing buying power; India > 2000 INR > 6000 INR Crore
acceptance by other parties of e . '
il g . . (x) Vertical integration of )
supplementary obligations which, by their . . Enterprise ) > USD 1Bn > USD 3 Bn
di al enterprises or sale or service Level Worldwide with at least with at least
nature or according to commercial usage, network of such enterprises with India leg | > 1000 INR Crore in >3000 INR Crore in

have no connection with the subject of such
contracts; or

(e) Uses its dominant position in one
relevant market to enter into, or protect,

other relevant market. Dominant position L .. . Group ) > USD4Bn >USD 12 Bn

. § h. enioved b (xiii) Social obligations & social level Worldwide with at least with at least
UETTSE] (e ah CLUILTER FEm |- b with India leg | >1000INR Crore in >3000 INR Crore in
enterprise, in the relevant market, in India, India India

which enables it to—

(i) operate independently of competitive
forces prevailing in the relevant market; or
(ii) affect its competitors or consumers or
the relevant market in its favour.

Factors Determining
Dominant Position

(i) Market share of enterprise

(ii) Size & importance of
competitors

(iii) Economic power of enterprise
(iv) Sale or service network

(v) Dependence of consumers
(vi) Entry barriers

(vii) Financial risk & high capital
cost

(viii) High cost of substitutable
goods or service for consumers;
or any other factor which
commission may consider
relevant for inquiry

(xi) Dependence of consumers on
enterprise;

(xii) Market structure & size of
market;

(xiv) Any other factor which
Commission may consider
relevant for inquiry

Combination

)

The term ‘combination’ include any acquisition of one or more enterprises
by one or more persons, merger or amalgamation of enterprises, where the
parties to the acquisition, merger or amalgamation satisfy prescribed

monetary thresholds and involves

(a) Any acquisition of control, shares, voting rights or assets of any

enterprise
(b) Any merger or amalgamation of enterprises

(c) Any acqisition of control by a person over an enterprise, where such

person has already direct or indirect control over another enterprise in

similar or identical or substitutable buisness

Revised limit for purpose of combinations under section 5 of the

Competition Act, 2002

Threshold for combined size of acquiring and acquired enterprises

Particulars

Assets [CRORE]

India

India >8000 INR Crore

Turnover [CRORE]

{ 524000 INR Crore

India

THRESHOLDS FOR AVAILING OF DE MINIMIS EXEMTION FOR ACQUISIONS

Assets

In India

Target Enterprise

< 350 INR Crore

Turnover

Or < 1000 INR Crore
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Combination (Regulation & Inquiry)

COMPETITION COMMISSION OF INDIA

v

v

v

Meaning

COMPOSITION

Resignation

Combination: The term 'combination’ include any acquisition of one or more
enterprises by one or more persons, merger or amalgamation of enterprises,
where the parties to the acquisition, merger or amalgamation satisfy the
prescribed monetary thresholds and involves

1. The Commission shall consist of:
(a)The Chairperson and
(b) 2 £ other members < 6

To be appointed by the Central Government

1) Any acquisition of control, shares, voting rights or assets of any enterprise.

2) Any merger or amalgamation of enterprises

3) Any acquisition of control by a person over an enterprise, where such person
has already direct or indirect control over another enterprise in similar or
identical or substitutable business.

The Chairperson and every other Member shall be a person of
ability, integrity and standing and who has special knowledge
of, and such professional experience of not less then 15 years

The Chairperson or any other Member
may, by notice in writing under his hand
addressed to the Central Government,
resign his office.

PROVIDED THAT the Chairperson or a
Member shall, unless he is permitted by
the Central Government to relinquish his
office

TERMS of Office

Removal

Regulation

No person or enterprise shall enter into a combination a combination which
causes or is likely to cause an appreciable adverse effect on competition within
the relevant market in India and such a combination shall be void.

The Chairperson and every other Member shall hold office for
a term of 5 years from the date on which he enters upon his
office and shall be eligible for re-appointment. Maximum age_
65 years.

Central Government may, remove the
Chairperson or any other Member from
his office if such Chairperson or Mem.

Any person or enterprise, who or which proposes to enter into a combination
shall give notice to the Commission, in the form as may be specified, and the
fee which may be determined, by regulations, disclosing the details of the
proposed combination WITHIN 30 DAYS of (a) Approval of the proposal or (b)
Execution of any agreement or other document

In the event of the occurrence of a vacancy in the office of the
Chairperson by reason of his death, resignation or otherwise,
the senior-most Member shall act as the Chairperson

(a) is, or at any time has been, adjudged
as an insolvent; or

(b) has engaged at any time, during his
term of office, in any paid employment,

Restriction on employment

(c) has been convicted of an offence

Inquiry into Combination

The Commission shall, on receipt of a notice , inquire whether a combination
referred to in that notice or reference has caused or is likely to cause an
appreciable adverse effect on competition in India.

(Commission shall not initiate any inquiry under this subsection after the
expiry of 1 year from the date on which such combination has taken effect).

The Chairperson and other Members shall not, for a period of
2 years from the date on which they cease to hold office,
accept any employment in, any enterprise which has been a
party to a proceeding before the Commission. (Except)

(d) has acquired such financial or other
interest as is likely to affect prejudicially
his functions as a Member

The CG or a SG or |A or in any statutory authority

Any corporation under any Central Act [A Government CO

(e) has so abused his position as to
render his continuance in office
prejudicial to the public interest
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Accounts & Audit &
Return

Appellate Tribunal

CCl orders and Enquiry

v

v

v

v

Accounts and Audit

Object

Orders by CCl after inquiry into agreements or abuse of
dominant position (Sec 27)

Order for Division of enterprise
enjoying dominant position (Sec28)

1) Commission shall maintain proper
accounts and other relevant records

2) Commission shall prepare an annual
statement of accounts in such form as
may be prescribed by the Central
Government in consultation with the
C& AG.

a) To hear and dispose of appeals
against any direction issued or
decision made or order passed by the
Commission

1) Direct to

a) discontinue and not to re-enter such agreement or

b) discontinue such abuse of dominant position, as the case
may be;

It Includes

(a) The transfer or vesting of property,
rights, liabilities or obligations;

3) The accounts of the CCl shall be
audited by the C & AG. However, the
orders of the CCl, being matters
appealable to AT or the Supreme
Court, shall not be subject to audit.

b) To adjudicate on claim for
compensation that may arise from the
findings of the CCl or AT in an appeal
and pass orders for recovery of
compensation.

2) Impose such penalty ( for Non Cartel)

a) Not more than 10% of the average of the turnover for the
last 3 preceding financial years, upon each of such person or
enterprises which are parties to such agreements or abuse.

(b) The adjustment of contracts either
by discharge or reduction of any
liability or obligation or

Composition

4) The accounts of the Commission as
certified by the C & AG of India
together with the audit report shall be
forwarded annually to the CG and it
shall cause the same to be laid before
each House of Parliament.

The Appellate Tribunal shall consist of a
Chairperson and not more than two
other members to be appointed by the
Central Government.

(3) Direct that the agreements shall stand modified to the
extent and in the manner as may be specified in the order by
the Commission;

(c) The creation, allotment, surrender
or cancellation of any shares, stocks or
securities;

Qualifications

1) Chairperson- is, or has been a Judge of
the Supreme Court or the Chief Justice of

a High Court.

4) Impose such penalty ( for Cartel) (HIGHER Of)

a) Penalty of up to 3 times of its profit for each year of the
continuance of such agreement or

b) 10% of its turnover for each year of the continuance of
such agreement.

(d) Formation or winding up of an
enterprise or the amendment of the
MOA or AOA or any other instruments
regulating the business of any

(e) any other matter which may be
necessary to give effect to the division
of the enterprise.

Execution of orders of CCl imposing monetary penalty (Sec 39)

Inquiry into agreements and dominant
position of enterprise (19)

Return

The Commission shall furnish to the
Central Government at such time and
in such form and manner as may be
prescribed or as the CG.

2) Not more than 2 Members- Person of
ability, integrity and standing having
special knowledge of, and professional
experience of not less than 25 five years

If a person fails to pay any monetary penalty imposed on him
under this Act, the Commission shall proceed to recover such

penalty, in such manner as may be specified by the regulations.

The Commission is empowered to
inquire into any alleged contravention
on its own motion or on:

TERM- 5 Years and Maximum 65 Years

Recommended by Selection Committee

Commission may make a reference to this effect to the
concerned income-tax authority under that Act for recovery.

1) receipt of any information OR 2)
reference made to it by the CG or SG or
Statutory Authority
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Basic Concepts

1) Owing to safeguard interest of depositors, control abuse of
powers by some bank personnel controlling banks in
particular & to interest of Indian economy in general

2) Management of Bigger banks

3) The banks were also prohibited from making any loans or
advances, secured or unsecured to their directors or to any Co
in which they have substantial interest

Activities can be engaged by BC

1) Agent for any government or local authority or persons but

not as a managing agent or secretary & treasure of Co.

2) May insure/guarantee/underwrite, participate in managing
or carrying out of any issue of loans or any other securities
made by state, local body, company, corporation, association
and may also lend for the purpose

3) May carry on or transact every kind of guarantee or
indemnity business

4) May manage, sell & realize any property 5)
Acquire , hold and deal with any property or any right, title or
interest which forms the security for any loans or advances
sanctioned

6) May undertake & execute trusts

7) May undertake administration of estates as executor,
trustee or otherwise

8) May establish & support or aid in the establishment of
associations, institutions, funds , trusts and may grant or
guarantee moneys for charitable purposes

9) May acquire, construct, maintain & alter any building or
works

10) May sell, improve, manage, develop, exchange, lease,
mortgage dispose off or otherwise deal with any of its
properties and rights

11) Incidental or conducive to promotion or advancement of
its business;

12) May engage in any other form of business which the CG
specifies to be lawful.

Reserve Fund (Section 17)

1) Every Banking Company
incorporated in India must
create Reserve Fund & transfer
sum equal to not less than 20 %
of its net profits. However, CG
is empowered to exempt from
this requirement on
recommendation of RBI

2) Such exemption will be
allowed only:-

a) When amounts in reserve
fund & share premium account
are not less than paid-up
capital of banking company

b) When CG feel that its paid-
up capital & reserves are
adequate to safe guard interest
of depositors

3) If banking company
appropriates any sum from
Reseve fund or share premium
account, it must be reported to
RBI within 21 days explaining
circumstances leading to such
appropriation

Restrictions on Loans &
Advances (Section 20)

No BC shall :

1) Grant any loans or advances on
security of its own shares, or

2) Enter into any commitment for
granting any loan or advance to or on
behalf of (a) any of its Directors, or
(b) any firm in which any of its

Directors is interested as Partner,
Manager, Employee or Guarantor, or
(c) any company (not being subsidiary
of BC) (d) any individual in respect of
whom any of its Directors is partner or
guarantor

3) Waive or reduce any part of loan
without previous approval of RBI, &
any remission without such approval
shall be void & of no effect

* Any loan or advance payable by any
person, has not been repaid to BC
within period specified, then, such
person shall, if he is a Director of such
BC on date of expiry of period, be
deemed to have vacated his office as
such on said date

* RBl is empowered to issue directives
to BC to determine policy in relation
to loans & advances

= Section 21A:- Rate of interest
charged by BC on the basis of loan
contract between bank & debtor is
not to be subject to scrutiny by court
on ground that rate of interest
charged in respect to such transaction
is excessive

Accounts & Balance
Sheet (Section 29)

1) Every Banking Company
incorporated in India, in
respect of all business
transacted by it &

through its branches in India,
shall prepare Balance sheet &
Profit & loss account as on
last working day of
Accounting year

2) Amalgamated Balance
Sheet & Profit Loss should be
signed by the CMD & at least
3 Directors where there are
more than 3 directors or
where there are not more
than 3 directors, by all
directors

3) In case of banking
companies incorporated
outside India by principal
officer of company in India 4)
Provisions of Companies Act,
1956, relating to balance
sheet & profit & loss account
of company shall also be
applicable to profit & loss
account & balance sheet of
banking company, in so far as
they are not inconsistent with
provision of Act

Audit (Section 30)

1) Subject to audit by person duly
qualified under any law for time
being in force to be auditor

2) Further RBI can by order, direct
for Special Audit of Banking
Company, if it is of opinion that it
is in public interest or in interest
of depositors

3) Auditors shall comply with
directions given by RBI & shall
submit report of audit to RBI &
also to bank

4) Auditor is required to State
following in his report:

a) Whether or not information &
explanation required by him have
been found to be satisfactory;

b) Transactions of bank which
have come to his notice have been
within powers of bank or not;

c) Return received from branch
offices have been found adequate
for purpose of his audit;

d) Whether profit & loss account
shows true balance of profit or
loss for period covered by such
account

e) Any other matter which should
be brought to notice of the share
holders

Submission of Balance

Sheet & P & L to RBI &
ROC (Section 31 & 32)

Section 31:-
Accounts & Balance
sheet along with
auditors report shall
be published in
prescribed

manner & 3 copies
thereof shall be
furnished as returns to
RBI within 3 months
from end

of period to which
they refer. RBl may
extend period by
further period of not
exceeding 3 months
Section 32:-

3 copies of such
accounts and Balance
sheet along with
auditor’s report shall
be sent by banking
company to Registrar
of Companies (ROC), at
same time while
sending same to RBI
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Power of RBI to
inspect Banks
(Section 35)

1) RBl is empowered to

conduct inspection of
any bank & to give
them direction as it
deem:s fit

2) All banks are bound
to comply with such
directions

3) Every director or
other officer of the
bank shall produce all
such books, documents
as required by
inspector

4) Inspector may
examine on oath any
director or other
officers

5) RBI shall cause
inspection to be made,
& report to CG on any
inspection & on
scrutiny, if is of
opinion that affairs of
bank are being
conducted detrimental
to interest of its
depositors, it may,
after giving
opportunity of being
heard, writing
prohibiting bank from
receiving fresh
deposits

Power of RBI to give directions
(Section 35A)

1) In public interest or in interest of banking
policy or to prevent affairs of any bank
being conducted in manner detrimental to
interest of depositors or in manner
prejudicial to interest of bank or to secure
proper management of bank - Necessary to
issue directions & banks shall be bound to
comply with such directions

2) RBI, on representation made to it or on
its own motion Modify or cancel any
direction (Subject to condition)

Section 35AA.

Power of CG to authorise Reserve Bank for
issuing directions to banking companies to
initiate insolvency resolution process: The
CG may, by order, authorise the Reserve
Bank to issue directions to any banking
company or banking co's to initiate
insolvency resolution process in respect of a
default, under provisions of the IBC, 2016.
Explanation.—For purposes of this sec,
“default” has same meaning assigned to it in
clause (12) of sec 3 of the IBC, 2016.

Section 35AB

Power of Reserve Bank to issue directions
in respect of stressed assets: Without
prejudice to the provisions of section 35A,
the Reserve Bank may, from time to time,
issue directions to any banking companyor
banking companies for resolution of
stressed assets.

Additional Powers and Functions of RBI (Section 36)

Further powers and functions of RBI (Section 36):
i) Caution or prohibit banks generally or any bank(s) in particular
against entering into any particular transaction or class of
transactions and generally give advice to any bank

ii) May assist on written request of a bank, in proposal for
amalgamation of such bank

iii) Give assistance to any bank by means of grant of loan or
advances known as Refinance/ rediscounting of bills

iv) Affairs of BC, being conducted in a manner detrimental to the
interest of the bank or its depositors, it is necessary to do so, by
order in writing require the BC:-

a) To call meeting of directors for purpose of considering matter
b) To require an officer to discuss any matter with an officer of RBI
¢) To depute one or more of its officers to watch proceedings of
any meeting of BOD or of any committee or of any other body
constituted by it

d) To depute officer to observe affairs of even the branches &
make report thereon

e) To require bank to make such changes in management & within
time as RBI deem fit

Removal of Managerial Person by RBI (Section 36AA):

RBI can terminate any chairman, Director, Chief Executive, other
officials or any employee when RBI is of the opinion that conduct
of such person is detrimental to interest of the depositors or for
securing proper management of BC

a)Before such termination concerned person should be given
opportunity to be heard of

b) Such terminated officials can make appeal to the CG within 30
days from the date of communication of such termination order
¢) Decision of the (CG) on such appeal can not be called into
question in any court

d) In case an order is issued pursuant to this section, the
concerned person shall cease to hold his office and shall not in
any way be concerned with or take part in the management of
any bank for a period of not exceeding 5 years as may be specified
in the order. Contravention of the above provision shall be
punishable with a fine, which may extend to Rs 250 per day.

Appointment of Additional Directors by RBI (Section 36 AB):
i.)RBI is empowered to appoint additional Directors with effect
from the date to be specified in order, in interest of bank or
that of depositors

ii.)Such additional directors hold office for period not
exceeding 3 years or further periods not exceeding 3 years at
time

Power of Central Govt. to acquire the undertaking of Banking
Companies in certain cases (Section 36 AE):

i.)If CG is of opinion that BC has failed to comply with direction
given to it by RBI relating to policy matters u/s 21 & 35A &/ or
ii.) Bank is being managed in manner detrimental to interest
of depositors or that of to banking policy, or

iii.)For better provision of credit generally or of credit to any
particular section of community or in any particular area then
after considering the above matters acquire undertaking of BC
,CG may after consultation with RBI

Power of CG to make a scheme for the acquired bank in
consultation with RBI (Section 36 AF):

Scheme may provide for transfer of assets & liabilities of
acquired bank, constitution of first Board of Management &
incidental matters, service condition of employees,
compensation payable to shareholders of acquired bank &
such other incidental, consequential & supplemental matters
as may be necessary to complete transfer

Compensation to shareholders of the acquired bank (Section
36 AG):

i.)Compensation to be paid to registered shareholders in
accordance with principle provided in 5th Schedule of Act

ii.) Any SH aggrieved with amount of compensation may
request CG to refer matter to Tribunal to be constituted under
section 36 AH

iii.)JCG may constitute tribunal for same purpose if No. of
representation received is

a)not less than 1/4th of no of shareholders and

b)holding not less than 1/4th of paid-up share capital of
acquired bank

Constitution of Tribunal (Section 36 AH);
i.)Tribunal shall consist of chairman & 2
other members

ii.) Chairman shall be a person who is or
has been judge of HC or SC

iii.) Other 2 members :One shall be who
in opinion of CG has had commercial
banking experience & other shall be CA
Tribunal to have power of civil court
(Section 36 Al):

i.) Tribunal shall enjoy the power of civil
court, while trying suit in respect of the
following matters:-

a) Summoning and enforcing
attendance of any person and
examining him on oath

b) discovery & production of documents
¢) receiving evidence on affidavits,

d) issuing commission for examination
of witnesses or documents

ii.) However, Tribunal can not compel
CG or RBI to produce any books or
documents which the latter(s) consider
confidential, to make any such
documents part of the records of the
proceedings, to give inspection of any
such books to any party before it or to
any other person

Procedure of the Tribunal (Section Al) :-
Tribunal enjoys power to regulate its
own procedure, may hold whole or any
part of its inquiry in camera. Any
mistake arising out of accidental slip or
omission may, at any time, be corrected
by Tribunal either of its own motion or
at request of any other parties
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Actuary 2(1) & Agent 2(10)

“Indian insurance company” 2(7A)

Insurance Meaning

 Co.|
Sec 2C.Prohibition of Insurance
buisness by certain persons

Sec 3 (1),3(2),3(2A),3(28B),3A

“Actuary” means an actuary
possessing such qualifications as may
be specified by the regulations made
by the authority.

"Insurance agent" who receives or
agrees to receive payment by way of
commission or other remuneration
in consideration of his soliciting or
procuring insurance business
including continuance, renewal or
revival of policies of insurance.

Policy Holder 2(2)

Includes a person to whom the
whole of the interest of policy holder
in the policy is assigned

But does not include an assignee
thereof whose interest in the policy
is defeasible or is for the time being
subject to any condition.

Any insurer being a Co.

a) Formed & registered under the Co
Act as a public company or
converted

b) In which aggregate holdings of ES
by a foreign Co, either by itself or
through its subsidiary companies or
its nominees, do not exceed 49% of
PSC of such Indian insurance CO,

which is indian owned & corit'rolledg ;
' _dependeqt-or) humanlife &,

c) Sole purpose is to carry on life
insurance business(LIB) or gen.eral___,.A*
insurance business (GIB) or re- '
insurance business.(RIB)

Insurance co-operative society 2(8A)

Controller of Insurance 2(5B)

Officer appointed by CG under sec
2B to exercise all the powers,
discharge the functions & perform
the duties of

1) IRDA or

2) Life Insurance Corporation Act,
1956 or

3) General Insurance Business
(Nationalisation) Act 1972 or

4) IRDA Act 1999.

1)Registered as a co-operative
society under the Co- operative
Societies Act, 1912.

2) Having a minimum PSC of 100
Crore in case of Life insurance,
general insurance or health
insurance.

3)No body corporate, whether
incorporated or not, formed or
registered outside India, either by
itself or through its subsidiaries or
nominees,holds more than 26% of
the capital of such Co-operative Soc
4)Sole purpose is to carry on life
insurance business or general
insurance or health insurance
business in India.

1) Life Insurance Business:

a) Insurance upon human life,
including any contract whereby
the payment of money is
assured on death (except
death by accident only) or the
happening of any contingency
dependent on human life&
contract subject to payment of
premiums for a term

includes—

1 (a)G‘ranting'-bf disability &

double or triple indemnity
accident benefits, if provided in
the contract. | -
(b)Annuities upon human life
&

(c) Superannuation allowances
& benefits.

2)Re-insurance: Means the
insurance of part of one
insurer's risk by another
insurer who accepts the risk for
a mutually acceptable
premium.

3)Fire insurance
business:Means the business
of effecting contract of
insurance against loss by or
incidental to fire or Other
occurrence customarily
included among risks insured

lagainst in fire insurance

®

No business unless he is-

a) public company, or

b) Society registered under the
Co-operative Societies Act,
1912, or under any other law in
any State relating to co-
operative societies, or

(c)Body corporate incorporated
under the law of any country

il

outside India not bein
nature of a private (}:{5}

Sec 2CB. Properties in India not
to be insured with foreign
insurers except with the
permission of Authority:-

1) Shall not take out or renew
any policy of insurance in
respect of any property in India
or any ship or other vessel or
aircraft registered in India with
an insurer whose principal place
of business is outside India save
with the prior permission

of the Authority

2) Contravenes provision of sub-
sec (1), he shall be liable to
penalty which may extend to 5
crore Rs.

Sec 3(1): Certificate of registration for the particular class of
insurance business is required

Sec 3(2):Documents specified by regulations for regn.
3(2A):Grant of certificate of registeration:

1) Financial condition & general character of management
of the applicant are sound

2) volume of business,capital structure & earning prospects
will be adequate

3) Interest of the general public will be served.

Sec 3 (2B) Refusal of Registeration:

a) Record the reasons for refusal

b) Aggreived by authorities refusal decision can appeal to
SAT within 30days from refusal.

Sec 3A Renewal of registration:

a) Registration can renewed annually for each year after
that ending on the [31st day of March]

b)Application for the renewal shall be made before the
31st day of December of the preceding year

Section 6 (Requirements as to capital)

i) Life insurance or general insurance: Min 100Cr PSC

ii) Health insurance: Min 100Cr.

ili) Re-insurer: Min 200 crore.

(No insurer/re-insurer shall be registered unless has owned
funds of not less than 5,000 crore & PSC excludes
preliminary expenses incurred during formatn & Regn.

Sec 6A Requirements of capital structure & voting rights &
maintenance of registers of beneficial owners of shares

No public company limited by shares carry no life insurance
business unless

i) Only ordinary shares having single face value.

ii) The paid-up amount is the same for all shares, whether
existing or new except period not exceeding 1yr.

ili) Voting rights restricted to equity share
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Audit of accounts (Sec 12) & Submission of
returns (Sec 15)

Investment of Assets (Section 27)

Prohibition of loans
(Section 29)

Power of investigation &
inspection (Sec 33)

Appointment of insurance agents (lA) (Sec 42)

Surveyors or loss assessors (Section 64UM)

1) Audited annually by an auditor.
2)Exercise powers & functions & discharge
duties & be subject to liabilities & penalties
imposed on auditors by sec 147 of Co. Act,
2013.

3) Audited accounts & statements shall be
printed & 4 copies shall be furnished as
returns within 6 months from end of period
to which they refer.

4) Out of 4 copies,1 be signed in case of a Co
by chairman & 2 directors & by principal
officer of CO & if CO has MD by that MD &
1 shall be signed by auditor or actuary

Actuarial Valuation/Report (section 13)

1) At least once a year, every life insurer
shall cause an investigation including a
valuation of his liabilities & shall cause an
abstract of the report of such actuary.

2) Regard to circumstances of any particular
insurer, shall have the investigation made as
at a date not later than 2 yrs from date as at
which previous investigation was made.

3) If investigation is annually , statement
need not be appended every yr but shall be
appended at least once in every 3 yrs.

Record of Policies & claims (Sec 14)

A) Life Insurer :Not less than the sum of:
1) Amount of his liabilities to holders on
account of matured claims.

2) Amount required to meet liability on
policies maturing for payment .

a) Amount of premiums which have
fallen due &

b) Amount due for loans granted on &
within the surrender values of policies
maturing for payment in India issued by
him or by insurer whose business he has
acquired & in respect of which he has
assumed liability in following manner
namely:-

i) 25% of the said sum in Gvt securities,
a further sum equal to not less than 25
% of the said sum in Gvt securities or
other approved securities &

ii) Balance in any of approved
investments.

B) General Insurer: 25% of assets in Gvt
Securities, a further sum equal to not
less than 10% of assets in Gvt Securities
or other approved securities & balance
in any other investment.

C) Insurer may invest not more than 5%
in aggregate of his controlled fund or
assets in COs belonging to promoters.

1) No insurer shall grant loans
or temporary advances either
on hypothecation of property
or on personal security or
otherwise, except loans on
life insurance policies issued
by him within their surrender
value to any director,
manager, actuary, auditor or
officer of the insurer, not
applicable to loans made to
banking co.

2).Not applicable to a

d .' r \
“[subsfdiagy eo or to any other

co of which company.granting
loan is. a subsidiafy,t'ciWﬁWoizt

|previous'approval of

Authority. : 3)Not
apply to loan granted to a
director on security'ofa policy
& loan is within the surrender
value of policy.

1) Order in writing for
investigation.

2) Employ any auditor or
actuary or both for the
purpose of assisting in any
investigation.

3)I0 may on being directed,
cause an inspection & supply
copy of report to insurer of
such Inspection.

4)Duty of every officer of Co
to produce before the IO all
such books of account,
registers & other documents.
5)After.opportunity of bein
heard make represgnte
6)All expenses incidental to
any investigation shall'have

ion.

recrZbieas an arrear of

land revenJe,-

1) Insurer may appoint any person as IA.

2) Cannot be more than 1 life insurer, 1 general insurer,
1 health insurer & 1 of each of other mono-line
insurers. 3)
Ensure that no conflict of interest is allowed to arise for
any agent in representing two or more insurers.

Prohibition of insurance business

No person shall act as a surveyor or loss assessor in
respect of GIB after the expiry 1 yr from
commencement of the ILA 2015, unless:

1) academic qualifications as specified.

2) Member of Indian Institute of Insurance
Surveyors and Loss Assessors.

3) Comply with the code of conduct as may be
specified.

e e due b /|business through persons not authorised")

1)After commencement of ILA 2015 ,no appoint any
principal agent, chief agent,& special agent & transact
any insurance business in India.

2)Cannot take out or renew or continue an insurance
policy through multilével marketing scheme.

3)Make a com léi!izt to the appropriate police
authorities against the entity or persons involved in the
multilevel marketing scheme.

("Multilevel marketing scheme" means any scheme for
the purpose of soliciting and procuring insurance

Assets & liabilities how to be valued (Sec 64V)

1) Valued at value not exceeding their market or
realisable value and certain assets may be
excluded. 2)
Furnish along with the returns required to be filed ,
a statement certified by an Auditor, in respect of
GIB or an actuary approved by the Authority in
respect of LIB, as on the 31st March as specified by
regulations.

Sufficiency of assets (Section 64V)

Agent/intermediary not to be a director (Sec 48A)

Obligations for third party
risks of MV (Sec 32D)

1) Maintain record of policies issued & name
& address of PH , date when policy was
effected & record of any transfer,assignment
or nomination of which insurer has notice

2) record of claims together with date of
claim,name & address of claimant & date on
which claim was discharged, or,in case of a
claim which is rejected, date of rejection

Liability of directors (Sec 30)

Contravention of any of provisions of
sec 27 or sec 29, any loss is sustained
by insurer or policyholders, every
director, manager or officer shall be
liable, be jointly & severally liable to
make good amt of such loss.

Insurer carrying on general
insu. Business after
commencement of

1) Insurance Law
(Amendment) Act 2015
underwirte such min % of
insurance business in third
party risks of MV as may be
specified

2) Exempt for insurer carrying
business of health,
reinsurance, agriculture &
export credit guarantee

Prohibition of payment by
way of commission or
otherwise for procuring
business (Sec 40)

No person shall, pay or
contract to pay any
remuneration or reward
whether by way of
commission or otherwise for
soliciting or procuring
insurance business in India to
any person except an
insurance agent or an
intermediary or insurance
intermediary and that also in
accordance with regulations

1) Not Eligible to be director. 2)
Director holding office at commen. Of ILA2015 not
ineligible until expiry of 6mths from date of
commencement of act

3) Permit to be on board subject to conditions to
protect interest of policyholders or to avoid conflict of
interest

1) maintain an excess of value of assets over amt of
liabilities of, not less than 50% of amt of minimum
capital.

2) Does not comply with shall be deemed to be
insolvent and may be wound-up by the court.

3) specify a level of solvency margin known as
control level of solvency on the breach.

Prohibition of business on dividing business (Sec 52)

Policy not to be called in question after 3 years
(Sec 45)

1) On principle that benefit secured by a policy is not
fixed but depends either wholly or partly on distribution
of certain sums or premiums payable by PH depend
wholly or partly on the number of policies becoming
claims within certain time-limits.

2) It does not deemed to prevent from allocating
bonuses of policies of life insurance as a result of a
periodical actuarial valuation either as reversionary
additions to sums insured or as immediate cash bonuses

i) Can be called in question within 3yrs only on
ground of fraud and insurer has communicated in
writing the grounds & materials on which such
decision is based

ii.) After 3yrs nly if communicated in writing the
grounds & materials on which such decision to
repudiate the policy of life insurance is based.

iii) Repudiation not on ground of fraud, premiums
collected till date of repudiation be paid within 90
days from date of repudiation
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(i)To promote the interest and rights of policy
holders.

(ii)To promote and ensure the growth of Insurance
Industry.

(iii)To ensure speedy settlement of genuine claims
and to prevent frauds & malpractices.

(iv)To bring transparency and orderly conduct of in
financial markets dealing with insurance.

i.)CG by notification appoint such ‘Authority’ be
called IRDA in the nature of Body corporate
enjoying all the characteristics of such entity along
with contractual powers.

ii.)lt will have perpetual succession & common seal
with power subject to the provision of this Act &
contract and shall, by the name, sue or be sued.

Chairperson & WTD cannot accept any
appointment without Govt. approval within 2 yrs
from the date on which he ceases or retires from
the office.

(i) Any employment either under the CG or SG or
(ii)Any appointment in any CO in the Insurance
sector.

a.)Authority consist of foll members namely:

(i) Chairman.

(ii)S Whole Time members (max)

(iii)a Part —Time members (max)

b.)These persons shall be appointed by the CG
from amongst persons of ability, integrity &
standing who have knowledge or experience in life
Insurance, general Insurance, actuarial science,
finance, economics, law accountancy,
administration or other discipline which would in
the opinion of the CG be useful to the Authority.
¢.)1 of these members should have knowledge in
Life Insurance, General Insurance and Actuarial
Science.

i.) On appointed day, all assets and liabilities shall
stand transferred from IIRA to IRDA.

ii.)JAssets may be movable or immovable.
iii.)Along with it also includes attached rights &
powers.

iv.)Contractual obligations entered by IIRA with
third parties tillbefore the appointed day shall trf
to IRDA.

v.)All debts owed to IIRA also stands transferred to
IRDA.

vi.)Legal proceedings including suits whether
instituted by or against IIRA shall stand trf to IRDA.

|~

v

(i)Chairman tenure for 5 yrs & eligible for
reappointmenttill he attains the age of 65 yrs.
(ii))Appointment of members will be for 5 yrs &
eligible for reappointment but not exceeding age 62
yrs.

(iii)Part-time member shall hold office for a term not
exceeding 5 Yrs from the date on which he enters
upon his office.

iv.)Relinquish his membership by giving 3 mth prior
notice to CG or he can be removed from office under
provision of section.

v.)Public servants under section 21 of IPC while
discharging their official duties.

And their actions while performing their official duties
are insulated from any legal proceedings, provided
they act in good faith.

(1)Fund to be called “IRDA Fund” and there shall be
credited to:—

(i)All Govt granis, fees & charges received by the
Authority;

(ii)All sums received by the Authority from such other
source as may be decided by the CG

(iii)Percentage of prescribed premium income
received from the insurer.

(2) The Fund shall be applied for meeting:—
(i)Salaries, allowances &other remuneration of the
members, officers & other employees

(ii) Other expenses of the Authority in connection with
the discharge of its functions

CG can remove any member of the Authority if he:
(i)Adjudged as an insolvent

(ii)Physically or mentally incapable of acting as a
member

(iii)Awarded punishment for Involving moral
turpitude.

(iv)Acquired financial or other interest which affect his
function as a member.

(v)Abused his position as to render his continuation in
office detrimental to public interest.

vi.)But no member can be removed from the office
unless & until the reasonable opportunity of being
heard is given to such member in the matter.

| Meetin

(i) Time and Place : IRDA shall meet at such time and
places and shall observe the Rules and procedure in
regard to transaction of business at its Meetings as
may be determined by the Regulations.

(ii) Presiding Officer : In case, chairperson unable to
attend any meeting, then members attending may
appoint chairperson among themselves and shall
preside at the Meeting.

(iii) Protection : Any act of the ‘Authority’ cannot be
invalidated simply because of any defect in appointing
a member or procedural irregularity.

4I
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(3a)General :

Regulate, promote & ensure orderly growth
of the Insurance business & reinsurance
business .

(b) Furnishing of Returns [ Sec 20} :

Furnish to CG the prescribed Return,
Statements and other particulars, in regard to
any proposed or existing prog for the
promotion & development of the Insurance
Industry as the CG may require.

(c) Report on Activities:

i.)Within 9 Mths after the close of each
FY,submit to the CG a report giving a true&
full account of its activities including the
activities for promotion & development of
the Insurance business during the previous
FY.

ii.)Copies of the reports shall be laid before
each House of Parliament.

(i)1ssue, modify, cancel, etc, of Registration
certificate.

(ii) Safeguarding the interests of the
policyholders like insurable interests,
settlement of claim, surrender value of the
policy, etc.

(ili)Code of conduct of the Surveyors & Loss
Assessors.

(iv Determining qualifications & training
aspect of agents & intermediary.

(v) Levying fees & charges for their work.
(vi) Conducting investigations & enquiries
relating to issues concerning insurance
business.

(vii) Regulating & controlling business not
)Jcontrolled by Tariff Advisory committee(TAC)
(viii) Regulatory investment funds by the
Insurance Companies.

(ix) Regulating maintenance of margin of
solvency.

(x) Adjudicating & settling disputes between
intermediaries & insurers.

(xi) Supervising the functioning of TAC.

(1)Books :Maintain proper accounts &other
relevant records & prepare an annual
statement of accounts in such form as may be
prescribed by the CG in consultation CAG.
(2)Audit :Accounts shall be audited by CAG of
India at such intervals as may be specified &
any exp incurred shall be payable to theCAG.
(3)Powers of Auditors :CAG & any other
person appointed by himshall have the same
rights, privileges & authority of such audit.
(4)Reporting :Certified by CAG or any other
person appointed together with the audit-
report thereon shall be forwarded annually to
the CG & that Govt shall cause the same
before each House of Parliament.

(1) Establishment :By notification, establish a
Committee to be known as the Insurance Advisory
Committee(IAC).

(2) Constitution :

(a) The Chairperson &members of the Authority
shall be ex-officio Chairperson & ex officio
members of the IAC.

(b)IAC shall consist of not more than 25 members
excluding ex-officio members to represent the
interests of commerce, industry, transport,
agriculture, consumer form, surveyors, agents,
intermediaries, organisations engaged in safety &
loss prevention, research bodies & employees’
association in the insurance sector.

(3) Advisory to IRDA :objects of IAC shall be to
advise the Authority on matters related to
insurance.

(a) Circumstances :CG if situation warrants like

(i) Authority persistently defaulting directions of
them or

(ii) in public interest

(iii) on account of circumstances beyond the
control of IRDA.

(b) Period :CG may by notification superde for not
more than 6 month duration, through notification
& appointing a person as controller of Insurance
(c ) Consequences of Supersession:From the date
of publication of the notification

(i)Chairperson & other members cease to hold
office.

(ii) All powers, functions & duties vests on the
Controller if Insurance.

(iii) And also all properties shall vest on CG.

(d) Reconstitution of IRDA :

i.)CG may then appoint fresh chairperson & other
members before the expiration of the term of the
super session.

ii.)Notification and the action taken report has to
be placed before the Parliament

i.)CG can issue the direction on policy matters not
on administrative & technical matters and the
Authority is bound to follow such direction.
ii.)CG can supersede any act of the Authority.
iii.)Chairperson, Members & employees of
Authority shallbe deemed to be publicservant
while performing the duties.

iv.)Delegate its powers to Chairperson or
members or officers & employees of the
Authority as per regulation made under this act.
v.)Power to make rules related to salary &
allowances & other terms & conditions to be
applicable to its Chairperson, members,
employees or officers.
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Registration of ARC
(Section 3)

a) SRC has not incurred losses in
any of 3 preceding FY

b) SRC has made adequate
arrangements for realisation of
financial assets & shall be able to
pay periodical returns & redeem
onrespective due dates on
investments made in company
by QIB or other persons;

¢} Directors of SRC have adequate

professional experience in matters
related to finance

d) Any of its directors has not
been convicted of any offence
involving moral turpitude

e) sponsor of an ARC is a fit &
proper person

f) SRC has complied with or isin a
position to comply with prudential
norms specified by Reserve Bank

2) Company is registered as a SRC,
it must obtain prior approval of
RBI for following purposes:-

L

a) Any substantial change in its

management

b) Change of location of its
registered office

¢} Change in its name

v

Cancellation of certificate of

registration (Section 4)

1) RBI may cancel certificate of
Registration if company-

a) Ceases to carry on business of SRC

b) Ceases to receive or hold any
investment from a QIB

c) Failed to comply with any
conditions subject to which certificate
of registration has been granted to it

d) Fails to comply with any direction
issued by Reserve Bank

e| Fails to maintain accounts in
accordance with requirements of any
law

f) Fails to submit or offer for
inspection its books of account or
other relevant documents

g) Fails to obtain prior approval of
Reserve Bank

2] In case SRC s aggrieved by order of
cancellation of certificate of
registration by Reserve Bank, then it
may prefer an appeal, within a period
of 30 days from date on which such

order of cancellation is communicated

toit, to CG

Acquisition of rights or interest in

financial assets (Section 5)

) By issuing a debenture or bond or any
other security for consideration agreed upon
b) By entering into an agreement with such

bank or financial institution for transfer of
such financial assets to such company

Transfer of pending applications to

anyone of Debts Recovery Tribunals
in certain cases (Section 5A)

1) If any financial asset, of a borrower
acquired by an ARC, comprise of secured
debts or more than one bank o financial
institution for recovery of which such banks
or financial institutions has filed applications
before two or more Debts Recovery Tribunals

2) On receipt of such application for transfer
of all pending applications, Appellate
Tribunal may, pass an order for transfer of
pending applications to any one of Debts

Recovery Tribunals.

)

v

Notice to obligor & | FACIRIRICIUNEHIEIGIEIA | Other functions of
discharge of obligation of | IRCIVACIT AR I TIIE I | SRC (Section 10)
such obligor (Section 6)
Any security receiptissued by ARC& | |SRC May:-
1) Bank or financial institution | |not creating, declaring, assigning, 1) Actas an agent forany
may give a notice of acquisition | | imiting or extinguishing any right, title | |ank or F for purpose of
of financial assets by any or interest, to or in immovable recovering their dues

ARC to concerned obligor

2) obligor shall make payment
to concerned ARC in discharge

of any of obligations in
relation to financial asset

property except in so far as it entitles
holder of security receipt to an
undivided interest afforded by a
registered instrument, or any transfer
of security receipts, shall not require
compulsory registration

!

Issue of security by
raising of receipts or

funds by ARC (Section 7)

1) Any ARC, may, after
acquisition of any financial

asset, offer security receiptsto

qualified buyers

2) ARC may raise funds from

qualified buyers by formulating
schemes for acquiring financial
assets & shall keep & maintain
separate & distinct accounts in

respect of eachsuchscheme

Measures for assets

reconstruction ( section9)

more of following measures, m]r.“-‘

1) Proper management of business of
borrower

2) Sale or lease of a part or whole of
business of borrower;

3) Rescheduling of payment of debts
payable by borrower

4) Enforcement of security interest

5) Settlement of dues payable

6) Taking possession of secured assets

7) Conversion of any portion of debt

into shares of a borrower company

from borrower

2] Act as a manager on
such fee as may be
mutually agreed upon
between parties

3) As receiver if appointed

Power of Reserve Bank to

determine policy & issue
directions (Section 12)

Reserve bank may give dlrectiom;‘
to any ARC in particular as to: ;

1) Type of financial asset of a
bank or F which can be acquired
& procedure for acquisition of
such assets & valuation thereof

2) Aggregate value of financial
assets which may be acquired by
any SRC

v

Power of Reserve

Bank to carry out

audit & inspection
(Section 12 B)

1) Reserve Bank may, for
carry out audit &
inspection of an ARC
from time to time.

2) For securing proper

by any court or tribunal | (3) Fee & other charges which may
J, be charged or incurred for
management of financial assets
Resolution of —
| . 4) Transfer of security receipts
disputes (Section 11) issued to qualified buyers
Whe.re s Power of Reserve Bank to
relating to SRC or non-
payment of any amount Call for Statements &
dueincluding interest | WIATGETO NRTWO) BVA.
arises amongst any of
parties, bank, or Fl, or SRC| ,

or QIB, such dispute shall
be settled by conciliation
or arbitration

Reserve Bank may direct ARC to
furnish it within such time as may
be specified by Reserve Bank, with
such statements & information
relating to business or affairs of
such SRC

management of an ARC,
by an order-

a) remove Chairman or
any director or appoint
additional directors on
board of directors of ARC

b) Appoint any of its
officers as an observer to
observe working of
board of directors of
such ARC
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1) Where borrower makes a ‘
| discharge his liability:-

default payment of debt:-

Then, secured creditor may
require borrower by notice
in writing to discharge in full

his liabilities to secured
creditor within 60 days

2) Notice prescribing details

of debts:-

a) Notice shall give details of
amount payable by
borrower & secured assets

in event of non-payment of
secured debts

b) If borrower makes any
representation or raises any
objection, secured creditor
shall consider such
representation or objection

¢) & if rejection is not
acceptable then he shall
communicate within 15 days
of receipt of such
representation or objection
reasons for non- acceptance

3) Borrower fails to

Following measures to
recover his secured debt-

a) Take possession of
secured assets including
right to transfer by way of
lease, assignment or sale
for realising secured asset

b) Take over management
of business, including right
to transfer by way of
lease, assignment or sale
for realising secured asset

¢) Appoint any person to
manage secured assets
possession of which has
been taken over by
secured creditor

d) Any money is due or
may become due to
borrower, to pay secured
creditor, so much of
money as is sufficient to
pay secured debt

Enforcement of security interest (Section 13)

[4) Discharge from payment:-
Any payment made by any
person to secured creditor shall
give such person a valid
discharge as if he has made
payment to borrower

5) Right with respect to

6) Right related to transfer of secured

assets by secured creditor:-

Any transfer of secured asset after
taking possession thereof by secured
creditor shall vest in transferee all
rights in, or in relation to, secured asset
transferred as if transfer had been
made by owner of such secured asset

E9) Role of liquidator with respect '
to workmen dues:-

12) Filing of an
application by secured

liquidator shall intimate secured creditor:

creditor workmen’s dues in
accordance with provisions & in

Where dues of secured

creditor are not fully
case such workmen’s dues cannot

be ascertained , liquidator shall
intimate estimated amount of
workmen's dues

satisfied with sale
proceeds, he may file an
application in form &

"lmmovuble property:-

a) Where sale of an immovable
property, for which a reserve
price has been specified, has
been postponed for want of a
bid of an amount not less than

7) Recovery of expenses from
borrower:-

All costs, charges & expenses shall be
recoverable from borrower

such reserve price, it shall be
lawful for any officer of secured
creditor, if so authorised by
secured creditor in this behalf,
to bid for immovable property
on behalf of secured creditor at
any subsequent sale.

b) If secured creditor, declared
to be purchaser of immovable
property at any subsequent
sale, amt of purchase price shall
be adjusted towards amount of
claim

8) Payment of dues of secured

creditors:

a) Secured assets shall not be
transferred by way of lease assignment
or sale by secured creditor; &

b) In case, any step has been taken by
secured creditor for transfer by way of
lease or assignment or sale of assets
before tendering of such amount no
further step shall be taken by such
secured creditor for transfer by way of
lease or assignment

manner as may be
prescribed to Debts
Recovery Tribunal

10) In case of deposits of amount
of workmen dues by secured
creditor:

13) Rights of secured
creditors in relation to
secured assets:

In case secured creditor deposits
estimated amount of workmen's
dues, such creditor shall be liable
to pay balance of workmen'’s

a) Rights of a secured

creditor under this Act
dues or entitled to receive excess

amount, if any, deposited by
secured creditor with liquidator

may be exercised by one
or more of his officers
authorised in this behalf
in such manner as may
be prescribed

'11) Furnishing of undertaking by

isecured creditor: b) No borrower shall,

after receipt of notice,
transfer by way of sale,

secured creditor shall furnish an
undertaking to liquidator to pay
balance of workmen’s dues

lease or otherwise any of
his secured assets
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Manner & effect of take over of management (Section 15)

Application against measures to recover secured debts (Section 17)

Chief Metropolitan
Magistrate or District

1) Appointment of persons by secured | 3) Exercise of powers of person so 5) Obligation of

Magistrate to assist secured

S . ) appointed for borrowers: secured creditor: Any person aggrieved by
creditor in taking possession anvof measures taken by |F — -
f d t (Section 14 i) When management of business of a | [All directors appointed in accordance ||a) Secured creditor is ¥ ) ; ¥ ||If, Debts Recovery Secured creditor shall be
of secured asset (Section 14) borrower is taken over by a SRC or by ||with above notice shall, for all under an obligation to securefi oreditor or his Tribunal, comes to entitled to take recourse to
a secured creditor, secured creditor | [purposes, be directors of company of ||restore management auth.ons.ed officer make an conclusion that any of |[one or more of measures to
Secured creditor mav. for purpose | |ma¥s by publishing a notice in a borrower & such directors or of business of application .t° Debts ) measures are not in | |recover his secured debt.
of takin ossessionyt’:r co:tr:I of | |newspaper published in English administrators, powers are derived borrower, on .Refov.er?' Trllbunal having accordance, it may, by
ol . language & in a newspaper published |[from MOA or AOA of company of realisation of his deb | [lurisdiction in matter order-
secured asset, request, in writing, ||, . L . I ) within 45 days
, . , in an Indian language in circulation in |[borrower or from any other source in full, in case of
Chief Metropolitan Magistrate to A .
. place where principal office of takeover of a) Declare recourse to
take possession thereof. L . -
borrower is situated, appoint as many management of 2) Jurisdicti J any one or more Any application made under
on such request being made to him-{ [Persons as it thinks fit- 4) Management of borrower taken by business of a An application shall be filed | [M€asures taken by sub-section (1) shall be dealt
a) take possession of such asset & | [3) In case Borrower is Co. - Director secured creditor: borrower by such before Debts Recovery seculr:d creditor as with by Debts Recovery
\ ) ’ secured creditor. ; ithi imits | |invali Tribunal within 60 days from
documents relating thereto; and b) Other cases Administrator of Where management of business of a [bunal vtntl'unllo'cal Ll n 'y
. of whose jurisdiction- date of such application
b) forward such asset & documents | [business of borrower borrower, is taken over by secured  ||b) If any secured b) Restore possession
to secured creditor within a period | [ii) On publication of above notice - All creditor- creditor jointly with | |a) Cause of action, wholly ||of secured assets to
of 30 days from the date of person holding as office as a director, ||a) It shall not be lawful for other secured orin part, arises borrower
appllcatlon & o.ther person holding any .OfﬁC? shareholders of such company or any creditors or AdRc Ol Flf b) Where secured asset is c) Pass such other
:avmg pov::r to °°nt": SI; :":Ctmn offlother person to nominate or appoint !:as dcc:’r:v.ertte hpart ° ‘ located;or direction as it may
usiness of borrower shall be deemed be a di Its debt into shares o : ;
No compensation to At heTinies jLfiBersopto keadiiestorat a borrower company ¢) Branch or any other ;msuier approprllate If application is not disposed
company : A necessary in relation ;
: ) & thereby acquired office of abank or financial of by Debts Recovery Tribunal
AIEGES FU S0 GES b) No resolution passed at any controlling interest in | [institution is maintaining tokany: f recour;e within the period of 4
. - taken by secure
(Section 16): N el | meeting of shareholders of such borrower company, | (2" account n which et creditory fpotts, any part 2
; ; claimed is outstanding for application may make an
No managing director or any other | 1L oL RN R CA LI Ol | <OmPany shall be given effect to unless S:Cll‘l secul:edl “beld'tm [ 8 a:::lication ] Z\ppellate
. i t be li t P
director or a manager or any Any contract of management between el e el el parnotse Hameto . e
) ' restore management Tribunal for directing Debts
person in charge of management of | |borrower & any director or manager ¢) No proceeding for winding up of L business tosuch Recovery Tribunal
business of borrower shall be thereof holding office as such such company or for appointment of a [, -
entitled to any compensation for | limmediately before publication of || receiver in respect thereof shall lie in
loss "’f °f.ﬁce or for p.remature above notice, shall be deemed to be ~ {[any court, except with consent of
termination under this Act terminated. el ity
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Making of application to

Court of District Judge in
certain cases (Section 17A)

v

Validation of fees levied
(Section 18A)

Right to lodge a caveat

(Section 18C)

v

Central Regisrty

Central Regisrty (Section 20)

Incase of a borrower residing in
State of Jammu & Kashmir,
application under section 17 shall
be made to Court of District Judge
in that State having jurisdiction
over borrower which shall pass an

Any fee levied & collected for
preferring an appeal to DRT
before commencement of
Enforcement of Security
Interest & Recovery of Debts
Laws (Amendment) Act, 2004,
Shall be deemed always to
have been levied & collected

Notice of caveat: Where a caveat
has been lodged -

a) Objective :

Secured creditor or any other
person by whom caveat has been
lodged shall serve notice of caveat
by registered post,
acknowledgement due, on person

CG may, by notification, set
up registry to be known as
Central Registry for purposes
of registration of transaction
of securitisation &
reconstruction of financial

Integration of registration
systems with Central
Registry (Section 20A)

Central Registrar (Section 21)

a) Appointment :

order on such application. ) ) by whom application has been or is | Lassets
in accordance with law
expected to be made
J. Validity of period of caveat - b) Offices :

Appeal to Appellate

Tribunal (section 18)

Appeal to High Court in
certain cases
(Section 18B)

a) Any person aggrieved, by any
order made by DRT, may prefer an
appeal to Appellate Tribunal.
Within 30 days from date of
receipt of order of DRT.

b) Appeal shall be entertained
only if borrower has deposited
50% of amount of debt due from
him

a) Any borrower residing in
State of Jammu & Kashmir &
aggrieved by any order made
by Court of District Judge
under section 17A- may prefer
an appeal, to High Court,
within 30 days from date of
receipt of order of Court of
District Judge

b) No appeal shall be
preferred unless borrower
has deposited, with Jammu
and Kashmir High Court, 50
per cent of amount of debt
due from him as claimed by
secured creditor

Caveat shall not remain in force
after expiry of period of 90 days
from date on which it was lodged
unless application or appeal has
been made before expiry of period

HO of Central Registry shall
be at such place as CG may

specify

¢) Jurisdiction :

Right of borrower to receive

compensation and costs in
certain cases (Section 19)

CG may, by notification,
define territorial limits
within which an office of
Central Registry may exercise
its functions.

CG may, for purpose of
providing a Central
database, in consultation
with SG or other
authorities operating
registration system for
recording rights over any
property or creation,
modification or satisfaction
of any securityinterest on
such property, integrate
registration records of such
registration systems with
records of Central Registry,
in such manner as may be
prescribed

CG may for purpose of registration
of transactions relating to
securitisation, reconstruction of
financial assets & security interest
created over properties, who shall
be known as Central Registrar

Filing of transactions
of securitisation,
reconstruction &

creation of security

interest (Section 23)

ARC or secured creditor
to report satisfaction of
security interest
(Section 25)

b) Other Officers :

CG may appoint such other officers
with such designations as it thinks
fit for purpose of discharging, under
superintendence & direction of
Central Registrar

Particulars of every
transaction of
securitisation, asset
reconstruction or
creation of security
interest shall be filed,
with Central Registrar

ARC or secured creditor,
shall give intimation to
Central Registrar of
payment or satisfaction
in full within 30 days
from date of such
payment or satisfaction.

Register of securitisation,
reconstruction & security interest
transactions (Section 22)

Modification of
security interest
registered under this
Act (Section 24)

Delegation of powers.
(Section 20B)

a) Contents :

If DRT or the Court of District Judge,
on an application made to Appellate
Tribunal, holds that possession of
secured assets by secured creditor is
not in accordance with provisions of
this Act, then he shall be entitled to
payment of such compensation &
costs

provisions of this Act
pertaining to Central Registry
shall be in addition to & not
in derogation of any of
provisions contained in
Registration Act, 1908,
Companies Act, 1956, etc

CG may, by notification,
delegate its powers &
functions, in relation to
establishment, operations
and regulation of Central
Registry to Reserve Bank,
subject to such terms &
conditions as may be
prescribed.

Central Register shall be kept at HO
of Central Registry for entering-

i) Securitisation of financial assets;
ii) Reconstruction of financial assets

iii) Creation of security interest.

Whenever terms or
conditions, or extent
or operation, of any
security interest
registered, are or is,
modified it shall be
duty of ARC to send
to Central Registrar,

b) Computerized form

particulars of such
modification.

Right to inspect
particulars of
securitisation,

reconstruction & security
interest transactions
(Section 26)

¢) Control : Register shall be kept
under control & management of
Central Registrar.

Particulars of
securitisation or
reconstruction or
security interest entered
in Central Register, shall
be open during business
hours for inspection by
any person on payment
of such fee as may be
prescribed
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!

Registration by Secured Creditors & other creditors | Offences & Penalties Miscellaneous
(Chapter IV A)
: - Section 27 C°§“i‘a“‘f of Offence Appeal against penalties Non- Applicability of Pufvisions of the Act 'T°t toapplY || Offences by companies || Limitation (Section 36)
| Registration of Secured ) Effect of registrationof | [2) Defaultin filing under (Section 30) _ (section 30B) Act (Section 31) in some cases (Section 31A) (Section 33) No secured creditor shall
creditors & other creditors || transactions, etc (Section 26¢) | /%" iy par'tlculars of No court shall take A person in default, aggrieved by | a) Alien on any 1) CG may, by notification in Where an offence under be entitled o take all or
(Section 26B) | |any registration of transactions every't'ran?actlon ofany cognizance of any offence  |an order passed, may withina | |goods, money or public interest, direct that any of ||this Act has been a|.1y of'me.asures unless
) CG may by notification | [Pl R edeeed o ot te :::::::::::::::ri punishable under section | [period of 30 days from date on b) A pledge of provisions of this act committed by a company, :‘:acr::: ;:sreetsze;:azfe
T ] 1 . |[financi i
ko all ereditors for creaton,|[publicnotice from date & time of | Y |[27 in relation to non- which such order is passed, prefer | | - 11.c TS e g | every person who at time | T
modification or satisfaction | [filing of particulars of such 2 compliance, except upona |[an appeal to Appellate Authority \Creation of lisces of binks onfl offence was committed """ pem; : ":“a.
L . AP c) Creation of any : tion prescribed under
o transaction with Central Regist complaint in writing made o . was in charge of, shall be || ™"
of any security ut\;erfest e of Ty L T oy an ofce of G security in any aircraft| |b) Shall apply to the class or deemed to be guilty of Limitation Act, 1963,
over any property o ) I : .
borrower for purpose of | |satisfaction of such security under secton 24, or || egistry or a offcerof Appellate Authority d) Creation ofsecurity |classes of banks or offence & shall be liable
securing due repayment of ||interest orattachmentorder | \c) Default in giving lRese"e Bank (Section 30C) EEL 2) A copy of every notification || be Proceeded against | Faication of other laws|
any financial assistance intimation under sec 25 a) Central Board of Reserve Bank | |e) Any properties not ||Proposed, shall be laid in draft & punished ot barred (Section 37) ]
pranted by such creditor to ) Right of enforcement of | |Fine upto Rs. 5000 per Power of adjudicating | [may designate such officer asit | [liable to attachment bef'ore' e'ac.h Hou?e of Partiament, The provisions of this Act
borrower securities,(Section 260) | |day of Default authority toimpose || deems fit to exercise power of | Jor sale Wh'led" ': n :°55'°"' fora tota Gl Court ot to have || the rules made
' ' i Appellate Authority. period of 30 days i
b) From date of notification| |From date of commencement of petalty Peatou AL ee y f) Any security jurisdiction (Section 34) tl;:r.:.und:r s&hall i’e ";
. I " : I , addition to, & not in dero
creditor may file particulars| [provisions of this Chapter, no Section 29 Where any ARC or any b) Appellate Authority shall have | [interest for securing {[3) No account shall be taken of  |[No injunction shall be . .
o ) ) gation of, the Companies
of "3"53“'?"5 with secured c'redl'tor shall be entitled | [0 o \onec or attempts  ||person fails to comply with | [power to pass such order s it ’fPBYTe“t ofany | fany period during which House's | |granted by any court or Act, 2013, SEBI Act, 1992,
Central Registry to excercise rights of enforcement | |, ' o ono or abets | [any directionissued by {|deems fit after providing a financial asset not | |ororogued o adjourned for more {|other authority in respect Recovery of Debts Due to
MG of securities unless security |contravention of Reserve Bank, adjudicating | |reasonable opportunity of being | [exceeding Llakh Rs. |(than 4 consecutive days. of any action taken or to Banks & Financial
i agaist ar'ly i interest created in its f.avour by provisions of this Act or authority may, mpose on | |heard ) ights o be taken in pursuance of Institutions Act, 1993
. '|[borrower has been registered | | ¢ any rules such company or person in BIANY Tghts 0 any power conferred by
obtal:sorderfs for with Central Regstry. AU aena it unpaid seller . Protection of action takenin |5, nder this Act
la:::: a':t::;;e:;":;:: - Imprisonment upto 1 Year| exceeding 1 cr R or twice Recovery of penalties good faith  Section 32 Power of (G to make
such person may file | IV) Priority to secured creditors, | [2nd [ or Fine. amount involved, (Section 30D) No s, prosecution or other rules (Section 38)
particulars o such (Section 26E) _ W:iChe"erljsf".‘I°rev_& Any penalty imposed under sec legal proceedings shalllie ag.ainst The provisions of this Act | {CG may, by notification in
attachment orders with | [Debts due to any secured creditor s ere s'uc alure1s @ 1130A shall be recovered as a iserie Bankcs Cexjtral Regitry |1 to overrde other laws ||Electronic Gazette, make
Central Registry shall be paid in priority over all continuing one, a further | |urecoverable sum” & shall be or any secured creditor or any of (Section 35) rules for carrying out

other debts & all revenues, taxes,
cesses & otherrates payable to
CG or SG or local authority

penalty which may extend
to 1 lakh Rs for every day

payable within a period of 30 days

its officers for anything done or
omitted to be done in good faith

provisions of this Act.
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Money Laundering

As per Section 3, it is observed
that whosoever directly or
indirectly attempts to indulge or
knowingly assists or knowingly
is a party or is actually involved
in any process or activity
connected with proceeds of
crime including its concealment,

possession, acquisition or use &
projecting or claiming it as
untainted property shall be
guilty of offence of money

laundering

Punishment for the

offence of Money
Laundering (Section 4)

a) Whoever commits offence of
money-laundering shall be
punishable with imprisonment
for a term which shall not be
less than 3 years but which may
extend to 7 years & shall also be
liable to fine.

b) Where proceeds of crime
involved maximum punishment
may extend to 10 yrs

v

v

Proceeds of | |Stages in Money
crime Laundering
It means any a) Placement:-

property derived
or obtained,
directly or
indirectly, by any
person as a
result of criminal
activity relating
to a scheduled
offence or value
of any such
property or
where such
property is
taken or held
outside country,
then property
equivalent in
value held
within country

or abroad u

Obligation of Banking
Companies, Financial

Institutions & Intermediaries
(Section 12)

v

Powers of Director (Section 13)

i

Money is injected
into formal financial
System

b) Layering:-

Money injected into
system is layered &
moved or spread
over various
transactions in
different accounts &
different countries.

c) Integration:-

Money enters
financial system in
such a way that
original association
with crime is sought
to be obliterated so
that money can then
be used by offender
or person receiving
as clean money

1) Every Banking co. shall maintain a
record of all transactions

2) Every information maintained,
furnished or verified, shall be kept
confidential.

3) Records shall be maintained for a
period of 5 years from date of
transaction between a client &
reporting entity.

4) CG may exempt any reporting
entity or class of reporting entities
from any obligation under this
chapter

Access to Information

(Section 12A)

a) Every reporting entity shall
furnish to Director such information
as may be required by him.

b) Every information sought by
Director shall be kept confidential.

a) Director may make such inquiry, as he
thinks fit to be necessary, with regard to
obligations of reporting entity.

b) He may direct concerned reporting
entity to get its records, audited by an
CA from amongst a panel of
accountants, maintained by CG

c) If director finds that a reporting entity
or its designated director on Board or
any of its employees has failed to
comply with obligations he may-

i) Issue a warning in writing
ii) Direct such reporting entity, to comply
with specific instructions

iii) Direct such reporting entity to send
reports at such interval

iv) Impose a monetary penalty, which
shall not be less than 10000 Rs but may
extend to 1 lakh Rs for each failure

d) Director shall forward a copy of order
passed to every banking company,
financial institution or intermediary or
person who is a party to proceedings

Gives immunity
to reporting
entity, its
directors &
employees etc.,
against civil or
criminal
proceedings for
furnishing
information

Section 15

CG may, in
consultation
with RBI,
prescribe
procedure &
manner of

maintaining &
furnishing

information
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1) Where Director has reason to believe on
basis of material in his possession, that-

a) any person is in possession of any proceedsL
of crime

b) proceeds of crime are likely to be
concealed, transferred which may result in
frustrating any proceedings relating to
confiscation of such proceeds

He may, by order in writing, provisionally
attach such property for a period not
exceeding 180 days from date of order

n For purposes of computing period of 180
days, period during which proceedings under
this section is stayed by the HC, shall be
excluded & a further period not exceeding 30
days from date or order of vacation of such
stay order shall be counted.

2) Director shall forward a copy of order,
along with material in his possession to
Adjudicating Authority, in a sealed envelope

3) Every order of attachment shall cease to
have effect after expiry of period or on date
of an order made whichever is earlier.

4) Director shall, within a period of 30 days
from such attachment, file a complaint
before Adjudicating Authority

Adjudicating Authorities,
composition, powers,
etc. (Section 6)

1) CG shall ppoint an
Adjudicating Authority
to exercise jurisdiction &
powers

2) An Adjudicating
Authority shall consist of
a Chairperson & 2 other
Members. 1 Member
each shall be a person
having experience in
field of law,
administration, finance

or accountancy.

Vesting of property in CG
(Section 9)

Where an order of

confiscation has been
made in respect of any
property of a person, all
rights and title in such
property shall vest
absolutely in CG free
from all encumbrances.

Attachment, Adjudication & Confiscation

Power to arrest (Section 19)

|1) On receipt of a complaint it may serve a notice
of not less than 30 days on such person calling
upon him to indicate sources of his income,
earning or assets, out of which or by means of
which he has acquired property attached

2) Adjudicating Authority shall, after-

a) Considering reply,

b) Hearing aggrieved person

¢) Taking into account all relevant materials
placed on record before him,

by an order, record a finding whether all or any
of properties are involved in money laundering

3) Where Adjudicating Authority decides that any
property is involved in money-laundering, he
shall, by an order in writing, confirm attachment
of property & record a finding to that effect,
whereupon such attachment or retention or
freezing of seized or frozen property or record
shall—

i) continue during investigation for a period not
exceeding 90 days or the pendency of
proceedings relating to any offence under this
Act before a court or under corresponding law of
any other country, before competent court of
criminal jurisdiction outside India, as case may be;
&)

ii) become final after an order of confiscation is
ipassed by Special Court

4) Where provisional order of
attachment has been confirmed
Director shall forthwith take possession
of property attached under sec 5

5) If Special Court finds that offence of
money-laundering has been committed
it shall stand confiscated to CG

6) If Special Court finds that offence of
money laundering has not taken place,
he shall order release of such property

7) Where trial under this Act cannot be
conducted by reason of death, Special
Court shall pass appropriate orders
regarding confiscation or release of
property, as the case may be fter
having regard to the material before it.

8) Where a property stands confiscated
to CG, restore such confiscated

property or part thereof of a claimant
with a legitimate interest in property.

Provided further that the Special Court
may, if it thinks fit, consider the claim of
the claimant for the purposes of
restoration of such properties during the
trial of the case in such manner as may
be prescribed

1) If Director, Deputy Director,
Assistant Director, or any other
officer authorised in this behalf
by CG by general or special order,
has on basis of material in his
possession reason to believe that
any person has been guilty of an
offence punishable under this Act,
he may arrest such person and
shall, as soon as may be, inform
him of the grounds for such arrest

2) Every person arrested under
sub-sec. (1) shall within 24 hrs, be
taken Special court or to a
Judicial Magistrate or a
Metropolitan Magistrate, as case
may be, having jurisdiction:
Provided that period of 24 hours
shall exclude time necessary for
journey from place of arrest to
Special court or Magistrate’s
Court.
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Appelate Tribunal

Establishment of Appellate Tribunal Power of Appellate Tribunal ||  Decision to be by majority
(Section 25 (Section 35) (Section 38)
Appellate Tribunal constituted under section |[1) Summoning & enforcing ||If Members of a Bench consisting

12() shall be AT for hearing appeals against
orders of Adjudicating Authority

y

\opeds o dlte Tohural (Section 26

1) Appeal by Director or any other person: shall
be filed within a period of 45 days

2) Appeal by reporting entity: shall be filed
within a period of 45 days

3) Condonation of delay: Appellate Tribunal
may entertain an appeal after expiry of 45 days

d) Passing of Order: On receipt of an appeal,
Appellate Tribunal may pass such orders
thereon as it thinks fit

5) Copy of Order: AT send a copy of every order
made by it to parties to the appeal & to
concerned Adjudicating Authority or Director

6) Time frame for disposing off appeal: AT

shall dispose of appeal finally within 6 months
from date of filing of appeal

attendance of any person &
examining him on oath

2) Requiring discovery &
production of documents

3) Receiving evidence on
affidavits

4) Requisitioning any public
record or document or copy of
such record or document from
any office

5) lssuing commissions for
examination of witnesses or
documents

6) Reviewing its decisions

7) Dismissing a representation '

for default or deciding it
exparte

8) Setting aside any order of

dismissal of any representation

of 2 Members differ in opinion
shall be decided according to
opinion of majority of Members
of Appellate Tribunal

v

Poero Gl Cout Sectondd]

No civil court shall have
[urisdiction to entertain any suit
or proceeding

y

\ppealtoHgh Court section )

Any person aggrieved by any
decision or order of Appellate
Tribunal - Appeal to High Court

within 60 days

CG in consultation with Chief
ustice of High Court notify one
or more Courts of Sessions as SC

Special courts (SC)

No person accused of an offence
punishablefora term of
imprisonment of more than 3

a) SC, trying a scheduled offence

before commencement of this
Act, shall continue to try such
scheduled offence

b) SC may, upon a complaint
made by an authority authorised
take cognizance of offence

proceed to deal with it from
stage at which it is committed

d) SC while trying scheduled
offence shall hold trial. as it
applies 10 a trial before a Court
of Session.

¢) SC shall, on receipt of such case

years shall be released on bail or

= on his own bond unless:

a) Public Prosecutor has been
given an opportunity to oppose
application for such release &

b) Court is satisfied that there are
reasonable grounds for helieving
that he s not guilty of such
offence & that he s not likely to
commit any offence while on bail

In case of any person who s
under age of 16 years or in case
of a woman o in case of a sick or
infirm person, or is accused
either on his own or along with
other co-accused of money-
laundering a sum of less than one

crore rupees SC can direct release

of such person on bail.

SC shall be deemed to
be a Court of Session &
persons conducting
prosecution before SC,
shall be deemed to be a
Public Prosecutor

¥

Empowers High Court
to exercise (so far as
applicable) all powers
granted asif a SC within
local limits of
urisdiction of High
Court were a Court of
Session trying cases
within local limits of
jurisdiction of High

Powers of authorities regarding

summons, production of
documents & to give evidence,
etc. - (Section 50)

1|b) enforcing attendance of any person,

Director shall, for purposes of sec. 13,
have same powers as are vested in a
civil court under Code of Civil
Procedure, 1908

a) discovery and inspection

including any officer of a hanking
company or a financial institution or a
company, & examining him on oath

¢) compelling production of records
d) receiving evidence on affidavits
e) issuing commissions for examination

of witnesses & documents; and

f) any other matter which may be
prescribed




The Prevention of Money Laundering Act, 2002 (Chart 13.4)
L ]

Reciprocal Arrangement for Assistance in Certain
Matters

Letter of request to a contracting State

v

Disclosure of Information (Section 66)

1) Director or any other authority specified by
him by a may furnish or cause to be furnished to

Recovery of Fine or Penalty

Punishment for
vexatious search

Punishment for false
information or failure to give

Code of Criminal
Procedure, 1973 to apply

Offences by companies
(Section 70)

Continuation of

proceedings in the

“Contracting State” means UREGEETEH R TRY RS ) Any officer, authority or body performing any [Section 62] | information, ete. (Section 63) (Section 65) Where a person committing a | WL L UL
any country or place outside  If in course of an investigation into an | [functions under any law relating to imposition of | (Any authority or information shall on Provisions of the Code of ||contravention, every person insolvency
India in respect of which | offence, evidence i required in any tax, duty or cess or to dealings n foreign | lofficer exercising conviction be liable for Criminal Procedure, 1973 ||who, at time contravention was (Section 72)
arrangements have been | |connection with investigation, SCmay | [exchange, or prevention of lcit traffic n powers or any rules | [mprisonment for a term {Ichall apply, to arrest, committed, was in charge of &
made by CG with Govt of |lissue a letter of request to a court or an| [narcotic drugs & psychotropic substances under | made thereunder, |[Which may extend to 2 years lsearch & seizure, was responsible to company, 'IT-
such country througha  Lauthority in contracting State Narcotic Drugs & Psychotropic Sub-stances Act, | hwho, without reasons ||or with fine which may attachment, confiscation ~||for conduct of business of In calse ° Tat Ior
. nsolvency, lega
treaty or otherwise competent to deal with such request to] | 1385 or recorded in writing,- ~{[extend to 50000 Rs or both. {finvestigation, prosecution |{company as well as company, R tya'tivis of
l& a" other proceedings sha" be deemed to be guilty Of ph
a) Examine facts & circumstances of | ii) such other officer, authority or body a) Searches or causes lunder this Act. contravention & shall be izble [ P
. . , official assignee or
b) Take such steps as SC may specify in performing functions under any other law 25 CG | [to be searched any Cogrizance of offences to be proceeded against & o
Reciprocal Arrangement for R . o ; . , official receiver, as
uch ltter of request may, ifin its opinion it is necessary so todoin | [building or place (section 64) Recovery of Fine @uhed accordingly.
Asistance in Certain Matters public interest, specify by no-tification in Official || : R
T by e ) Forward all evidence so taken or ' b) Detains or searches |[a) No court shall take Penalty (Section 69) prefer an appealto

Gazette, any information received or obtained by

& Confiscation of Property collected to SC issuing such letter of suth Dietoror any e authorty, e by or arrests any person, {cognizance of any offence {1,y o any fine or penalty | I EACL Tk e L ] |Appelate Trbuna
! . '
(Section 56) Fequest him in performance of their functions shalforevery such | except with previous ot paid within 6 months (Section 71) or 3 case may be,
; offence be liable for | [sanction of CG from day of impositon, || to continue appeal
(G may enter into an 2) If Director or other authority specified under | [imprisonment for a Ipvector may proceed to Provisions of this Actshall have | efore Appelate
agreement with Govt of any | RVFERPISTRRISITETITA PR [sec 66(2) isof opinion, on basis of information or | {term which may b) CGshall, by:an order, | |recover amount in same effect notwithstanding Tribunal
country outside India for- certain cases [Section 58] material in his possession, that provisions of any | |extend to 2 years or either give sanction o refuse| | manner as prescrbed n anything inconsistent
T | ———— other If:w for time being in force a‘re contravened, | fine which may extend o give sanction within 0. |Ischedule I of the Income- therewith cont'ained i'" any
his Act S!S oy e et then Director or such other authority shallshare | to 50,000 Rs or both. days of receipt of request in ||yay Act 1961 other law for time being in
S | . information with concerned agency for necessary || this behalf force
b) Exchange of information thinks fit for execution of such | |

for prevention of any
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A) Statute: i) Written Will of
legislature

ii) Necessary to constitute it
the law of State

B) Instrument : Document by
which any right or liability is
or purports to be created,
transferred, extended,
extinguished or recorded

C) Document : i) Proof or
evidence of anything

ii) Include any matter written,
expressed or described upon
any substance by means of
letters, figures or marks which
is intented to be used

D) Deed : Instrument in
writing (or other legible
representation or words on
parchment or paper)
purporting to effect some
legal disposition

E) Interpretation:

i) real meaning of an Act (or a
document) and intention of
the legislature in enacting it is
ascertained

ii) Signifies the meaning of
abstruse words, writings, etc.
F) Interpretation &
Construction : Process by
which the Courts seek to
ascertain the meaning of
Legislature in which it is
expressed. Generally
interpretation & construction
are used as synonymous
terms.

Rules of Interpretation / Construction

¥

PRIMARY RULES

SECONDARY RULES

1) Rules of Literal Construction:

i) Word, phrases & sentences of a statute
are ordinarily to be understood in their
natural, ordinary or popular & grammatical
meaning

ii) Cardinal rule of construction-Ordinary,
natural & grammatical meaning

iii) Provision is unambiguous & legislative
intent is clear, other rules of construction
of statutes need not be called into aid

iv) Words & phrases of technical nature
are ‘prima facie’ used in their technical
meaning, otherwise in their ordinary
popular meaning

v) Narrower interpretation fails to achieve
the manifest purpose of the legislation,
then adopt the wider one

vi) Non applicability:

a) If Language is Ambiguous

b) If the Literal interpretation gives absurd
or unreasonable result

c) If literal interpretation defeats intention
of legislation

2) Rule of Reasonable Construction:

i) Sensible meaning

ii) Applicability:

a) If the Language is ambiguous.

b) If the Literal interpretation gives absurd
or unreasonable result.

c) It defeats intention of legislation.

iii) Non Applicability : Ordinary meaning is
Clear

iv) Narrower interpretation would fail to
achieve the main purpose of legislation,
then such construction, should be avoided

3) Rule of Harmonious Construction:
i) Doubt about meaning of words of a
statute then harmonise with the
subject of the enactment & object
which legislature had in view.

ii) two or more provisions cannot be
reconciled with each other then
interpret as to give effect to all of
them.

iii) Non Applicability Applicable only
when there is a real & not merely
apparent conflict betwn provisions of
an Act & One Provision has been
made subject to other.

4) Rule of Beneficial Construction or
the Heydon's Rule or Mischief Rule:

i) Applicability : Language used in a
statute is capable of more than one
interpretation and the Rule of Literal
Interpretation fails.

ii) Background & Essence: Consider
Historical set up of statue.

a) What was the law before the
making of the Act;

b) What was the mischief or defect for
which the law did not provide;

c) What is the remedy that the Act has
provided; &

d) what is the reason for the remedy.
iii) Adopt that construction which
‘shall suppress mischief & advance
remedy’.

iv) Applicable only when words used
are ambiguous & are reasonably
capable of more than one meaning.
eg"Untrue statement in Prospectus".

5) Rule of Exceptional Construction:

i) No sensible meaning can be fixed to a word or
phrase, or defeats the real object of the enactment,
it should be eliminated then should a give a
sensible meaning .

ii) ‘or’ is normally disjunctive and ‘and’ is
conjunctive.

iii) They are read as vice versa only if literal reading
of the words produces an unintelligible or absurd
result.

iv) Distinction between ‘mandatory’ & directory’ is
that when it is mandatory, it must be strictly
observed; when it is ‘directory’ it would be
sufficient that it is substantially complied with.

v) Factors to be considered by Court

a) The nature of the thing empowered,

b) The object for which it is done, &

c) The person for whose benefit the power is to be
exercised

6) Rule of Ejusdem Generis:

i) ‘Ejusdem generis’ means ‘of same kind or
species’.

This rule means specific words are used and after
those specific words, some general words are used,
the general words would take their colour from the
specific words used earlier.

ii) Non applicability: If general words following
those specific words remains unaffected-those
general words then would not take colour from the
earlier specific words.

Eg. a) Keeping of dogs, cats, cows, buffaloes and
other animals, the expression ‘other animals’
would not include wild animals like lions and
tigers, but would mean only domesticated animals
like horses, etc.

iii) Courts have a discretion whether to apply this
rule or not.

1) ‘Optima Legum interpresest
consuetudo’ -the custom is
best interpreter of the law.

2) ‘Contempranea expositoest
optima et fortissima in lege’ -
the best way to interpret a
document is to read it as it
would have been read when
made.

3) Old statutes & documents
should be interpreted as they
would have been at time when
they were enacted/ written.

4) NOSCITUR A SOCIIS-
Associated Words to be
Understood in Common Sense
Manner.

5) Two or more words which
are capable of analogous
(similar or parallel) meaning
are coupled together, then to
be understood in their cognate
sense (i.e. akin in origin, nature
or quality). They take their
colour from each other, i.e, the
more general is restricted to a
sense analogous to the less
general.

6) For example, term
‘entertainment’ would have a
different meaning when used
in expression ‘houses for public
refreshment, resort &
entertainment’ than its
generally understood meaning
of theatrical, musical or similar
performance.

Distinction
between directory

& mandatory
provision :

A) Mandatory:

a) Provision is
mandatory.

b) Non-compliance
results in penalty.

c) If a provision gives a
power coupled with a
duty.

d) Provisions enacted
to prevent fraud &
mischief .

B) Directory:

a) No public policy is
involved.

b) If the non-
compliance of a
provision does not
results in penalty
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Internal Aids to Interpretation/Construction :
Title, Preamble, Heading, Marginal Notes, Definitional Sections/ Clauses,

lllustrations etc helps in interpreting/construing enactment or any of its

a) Long Title: i) Short Title’ merely
identifies enactment & is chosen merely
for convenience, ‘Long Title’ describes
enactment & does not merely identify it
ii) Long Title of an Act is a part of Act

iii) To ascertain the object, scope and
purpose of the Act

b) Preamble: i) Expresses scope, object
& purpose of the Act more
comprehensively than Long Title.

ii) It does not over-ride plain provision
of Act

iii) Recite ground & cause of making a
statute & evil which is sought to be
remedied by it.

c) Heading & Title of a Chapter:

i) Prefixed to sections or groups of
sections can legitimately be referred to
for the purpose of construing enactment
or its parts

ii) Regarded as giving key to
interpretation of clauses

iii) Treated as ‘preambles to the
provisions following it

d) Marginal Notes:

i) MN appended to a Section cannot be
used for construing the Section

ii) Part of Constitution as passed by the
Constituent Assembly

e) lllustrations:

i) lllustrations follow text of Sections &
do not form a part of the Sections

ii) Relevance & value in construing the
text of the sections

iii) Can not have effect of modifying
language of sec & can neither curtail nor
expand ambit of section

f) Proviso:

i) Qualify preceding enactment
ii) Qualify or create an exception.
ili) Ordinarily a proviso is not
interpreted as stating a general
rule.

g) Explanation:

i) Explain meaning of the text of
sec.

ii) Added to include something
within sec or to exclude
something from it.

h) Schedules: i) Forms part of an
Act.

ii) Read together with the Act.

iii) Cannot control or prevail over
expression in the enactment.
iv)Enactment shall always prevail if
it conflicts with explanation.

1) Definitional Sections/Clauses:

i) Purpose of a definition clause is
two-fold:

a) key to the proper interpretation
of the enactment.

b) Shorten the language of the
enacting part by avoiding
repetition of the same words .
Inclusive definition: Definition is
‘prima facie’ extensive . Word
defined is not restricted to the
meaning assigned to it but has
extensive meaning.

Exhaustive definition: Definition is
‘prima facie’ restrictive and
exhaustive we must restrict the
meaning of the word to that given
in the definition section.

External Aids to Interpretation/Construction :
Society does not function in a void.Everything done has its reasons, its background, the

particular circumstances prevailing at the time.These factors are of great help in
interpreting/construing an Act and have been given the convenient nomenclature of
‘External Aids to Interpretation’

a) Historical Setting:

i) History of external circumstances which led to
enactment.

ii) External or historical facts which are necessary in
understanding & comprehension & scope & object
of enactment.

iii) History in general & Parliamentary History in
particular, ancient statutes, contemporary or other
authentic works & writings all are relevant in
interpreting & construing an Act.

We have also to consider whether statute in
question was intended to alter law or leave it where
it stood before.

b) Consolidating Statutes & Previous Law:

i) Presumption that it is not intended to alter law.
ii) They may solve doubtful points in statute with
aid of such presumption in intention, rejecting literal
construction.

c) Analogous Acts:

i) Exposition of One Act by Language of Another.

ii) Different statutes in ‘pari materia’ (i.e. in an
analogous case), though made at different times, or
even expired and not referring to each other, they
shall be taken and construed together as one system
and as explanatory of each other.

d) Use of Foreign Decisions:

i) Foreign decisions of countries following the same
system of jurisprudence as ours.

ii) Prime importance is always to be given to the
language of the Indian statute.

e) Reference to Repealed Act :

i) Part of an Act has been repealed, it loses its
operative force

f) Usage:

i) Sometimes taken into
consideration in construing Act.

ii) where meaning of language in a
statute is doubtful, usage how that
language has been interpreted and
acted upon over a long period &
may determine its true meaning.

g) Dictionary Definitions:

i) Where we find that a word is not
defined in the Act itself, we may
refer to dictionaries to find out the
general sense in which that word is
commonly understood.

ii) Take into consideration the
context in which it is used in the
Act.

iii) Judicial decisions laying down
meaning of words in construing
statutes in ‘pari materia’ will have
greater weight.

h) Earlier Act Explained by the Later
Act: Where the earlier statute
contained a negative provision but
the later one merely omits that
negative provision ,necessary to
see how the law would have stood
without the original provision &
terms in which repealed sections
are re-enacted

Rules of Interpretation

/Construction of Deeds and

Documents
a) To find out of its scope &
intendments, would
understand by words used
in that deed or document.
b) It is inexpedient to
construe terms of one deed
by reference to terms of
another.
c) Same word cannot have
two different meanings in
same document, unless
context compels adoption
of such a rule.
d) Status & training of
parties using words have
also to be taken into
account as same words
may be used by an ordinary
person in one sense & by a
trained person or a
specialist in quite another
special sense.
e) Words with double
meaning : Word should be
understood in the former
and not latter sense.
f) Conflict between two
clauses
i) Effort must be made to
resolve conflict by
interpreting clauses so that
all the clauses are given
effect to.
ii) it is not possible to give
effect to all of them, then it
is earlier clause that will
over-ride the latter one.

Interpretation of word without
prejudice

a) without prejudice to
generality of provision :
Indicates that anything
containing in 'provision
following such words is not
intended to cut down
generality of meaning of
preceding provision.

b) without prejudice to
provisions of sec: Means that
expression shall not affect
anything done in pursuance of
sec which follows such words.
c) Subject to:

i) It gives an overriding effect
to the other provision, it
means other shall prevail over
other provision in case of any
inconsistency.

ii) effect of a provision
containing word
'notwithstanding' is opposite
to a provision containing
words 'subject to'

d) notwithstanding.i.e 'non
obstante clause:

i) Notwithstanding anything
contained in this ACT- Override
entire Act.

ii) Notwithstanding anything
contained in any forgoing
Provision -Override only the
forgoing provision.

iii) Notwithstanding anything
contained in any other Law for
te time being -Override entire
Law
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Timeline - Corporate Insolvency Resolution Process
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Commencement 180 days exceeding
90 days
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of Committee
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1st Meeting
of CoC

AppointIRP as
Resolution
Professional

Circulation of

Information
Memorandum

Replace IRP by
another resolution
professional

J' Application proposing
L2 Resolution Professional

Adjudicating
Authority

v

Board

; Within 10 days

Confirm

If not confirmed, IRP to continue till
Board confirms appointment of RP

Resolution Approval of

Applicant

plan by CoC
submit

Resolution

Planto RP

Submission
of plan to
NCLT

Acceptance /
Rejection of
plan by NCLT
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Fast Track Insolvency

Resolution for Corporate
Persons

Voluntary Liquidation of Corporate Persons (Section 59)

1) Who

may apply? _[

a) A corporate debtor with assets
& income below a level as may be
notified by CG

b) A corporate debtor with such
class of creditors or such amount
of debt as may be notified by CG

c) Such other category of corporate
persons as may be notified by CG

1) Time period for completion

Fast track corporate insolvency
resolution process shall be
completed within a period of 90
days from insolvency
commencement date.

l) Person who may
initiate voluntary
liquidation proceeding

A corporate person who
intends to liquidate itself
voluntarily and has not
committed any default
may initiate voluntary
liquidation proceedings

Il) Voluntary liquidation
of a corporate person
shall meet such
conditions & procedural
requirements as may be
specified by Board

lll) Conditions of initiation of voluntary liquidation
proceedings:

IV) Notification to Registrar of
company and the Board

1ll) Extension

a) AA may extend time period for
fast track corporate insolvency
resolution process- for further
period which shall not be
exceeding 45 days.

b) Extension of fast track corporate
insolvency resolution process
under this section shall not be
granted more than once.

a) A declaration from majority of directors of
company verified by an affidavit stating that-

i) They have made a full inquiry into & they have
formed an opinion that either company has no
debt or that it will be able to pay its debts in full
from proceeds of assets to be sold in voluntary
liquidation

i) Company is not being liquidated to defraud any
person

b) Declaration given above shall be accompanied
with audited financial statements & record of
business operations of company for previous 2
years or for period since its incorporation,
whichever is later & a report of valuation of assets
of company, if any prepared by a registered valuer

c) within 4 weeks of a declaration, there shall be-

i) SR of members of company in a GM requiring
company to be liquidated voluntarily & appointing
an IPl to act as liquidator

ii) A resolution of members of company in a GM
requiring company to be liquidated voluntarily as a
result of expiry the period of its duration, if any,
fixed by its articles

ili) on occurrence of any event in respect of which
articles provide that company shall be dissolved, as
case may be & appointing an insolvency
professional to act as liquidator

V) Commencement of
liquidation proceeding

Vi) Application of provisions
of this Code

Vi) Application to
adjudicating authority on
complete wound up of
corporate person

VIl) Passing of an order of
dissolution

IX) Forward of copy of order
Within 14 days
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