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Directors NMaster Chart

Chapters Xl, Xl 1 of The Companies Act, 2013

Chapter Xl - Appointment and Chapter Xlil - Meetings of Board and Its Chapter Xl - Appointment and
Qualifications of Directors Powers Remuneration of Managerial Personnel
(Lesson No. 1 of Volume 1) (Lesson No. 3 of Volume 1) (Lesson No. 2 of Volume 1)

Appointment of Managing Director,

149 |(Company to have Board of Directors Chart 1.1 173 |Meetings of Board Chart 3.1 196 B N Chart 2.1
Whole Time Director or Manager
Manner of selection of independent Susrall rn:-xlmumdmanagerl-all chiare
150 |directors and maintenance of databank of Chart 1.1 174 (Quorum for meetings of Board Chart 3.1 197 |TeMunera :on a-an A A A
2 N remuneration in case of absence or 2.2a,b
independent directors B
inadequacy of profits
151 SEppETnent of Birectorztelsctediby s miall Chart 1.2 175 |Passing of resolution by circulation Chart 3.1 198 |Calculation of profits Chart 2.3
shareholders
Defects i int t of direct T R F ial ti i
152 |Appointment of Directors Chart 1.3| | 176 | EEs TnERRcIRtmeT EECHRES HDERS Chart 2 1| | ba0gl[SEETESEM SR IRAREST S rEIeLnSRs on St [Chare2 3
invalidate actions taken certain cases
e Appll-ca-ltla-n for allotment of Director charia g 277 | st aomeaittes Charra D e (Eer!tral- Gowvernment or cnmpar:ly to fix Chasoa
Identification Number limit with regard to remuneration
154 |Allotment of DIN Chare 1R 178 MNomination and Remur?erati-crn Comn?iltee Chart 3.2 201 Form-s of, an-d p-rmdure in relation to, Chart2.a
and Stakeholders Relationship Committee certain applications
Compensation for loss of office of
155 |(Prohibition to obtain more than one DIN Chart 1.4 179 |Powers of Board Chart 3.3 202 |managing or whole-time director or Chart 2.4
manager
156 |Director to intimate DIN Chart 1.4 180 |Restrictions on powers of Board Chart 3.3 203 |Appointment of Key Managerial Personnel |Chart 2.1
C t tribute to b fid d
157 [Company to inform DIN to Registrar Chart 1.4 181 il b e e e R Chart 3.4 204 |Secretarial audit for bigger companies Chart 2.4

charitable funds, etc

Prohibiti d tricti di

158 |Obligation to indicate DIMN Chart 1.4 182 ru- I = a-n I"I-ES e B Chart 3.4 205 |Functions of company secretary Chart 2.4
political contributions

Power of Board and other persons to

159 |(Punishment for contravention Chart 1.4 183 |make contributions to national defence Chart 3.4 - Schedule V to Companies Act, 2013

fund, etc.

Chart
22a, b
Right of persons other than retirin

160 _g 3 B E Chart 1.3 184 |Disclosure of interest by director Chart 2.5
directors to stand for directorship

Appointment of additional director,

16l ~ . N Chart 1.2 185 (Loan to directors, etc Chart 3.6
alternate director and nominee director
162 J-Rp[.:loilntment o dix SRR Chart 1.3 186 |Loan and Investment by Company Chart 3.8
individually
163 Option to al-:ll:lp'! Flrlrll'.‘lpl-E of prnpl:lr!-lnnal Ehastis 187 Investments of company to be held in its Chart 3.6
representation for appointment of directors own name
164 |Disqualifications for appointment of director|Chart 1.5 188 |Related Party Transactions Chart 3.5
R ist F & £ s i
165 |NMumber of directorship Chart 1.6| | 189 |TCE'Ster oFf conitracts or arrangementsin  lchart 3.6
which directors are interested
166 |Duties of Directors chartas| | 1se |(Stsctofemplovment with menagingoric, . o .

whole- time directors

Payment to director for loss of office, in
167 |(Vacation of office of director Chart 1.5 191 |connection with transfer of undertaking, Chart 3.7
property or shares

168 |Resignation of Director chartas| | 202 [Be2friction onl non-caah | teanaactionsl o L o
involving directors

169 |Remowal of Directors Chart 1.5 193 |Contracts by One Person Company Chart 3.7

. . . Prohibition on forward dealings in
Register of Directors and Key Managerial = 1
170 z % Chart 1.6 194 |securities of company by director or key Chart 3.7
Personnel and their shareholding .
managerial personnel

171 (Members right to inspect Chart 1.6 195 |Prohibition on insider trading of securities |Chart 3.7

172 |Punishment Chart 1.6




Appointment & Qualification of Directors (Chart 1.1)

Section 149 - Company to have Board of Directors

1) At least 1 woman Every company Section 149(7) - Section 149(9) - Section
i - Applicabili i = ? 12) -
director be on Board of- |[shall haveat foen A10() “Aprkea bk St e L) W ot o ) Declaration by ID Remuneration of ID 1I..‘i‘asl.{'nilig) Section 150 - Manner of
: least 1 direct: -
a) every listed com;?any, ‘:;: sraylsrien = 1) Listed public company-at  ||1) In Opinion of Board person of integrity, possesses expertise, Declaration that he ||1) Not entitled to stock Held liable for selection &
b) every other public India foratotal |[!east 1/3rd of total no. of experience meets criteria of  [[option acts of omission maintenance of
:on:zla_r:jv I:\:::;a " period ofnot directors as independent 2) Not a promoter independence- 2) Remuneration by way- or commission databank of ID
RRSR P lessthan 182 ||directors (ID) 3) Not related to promoters/ directors 1) At 15t Board a) fee provided u/s 197(5), ||by Company-
Rs.100 Crore or more; or days during the ||2) Fraction rounded off as 1 4) No pecuniary relationship, other than remuneration as such Meeting in which he||b) reimbursement of a) occurred with 1) Contains names,
* turnover of Rs.300 Crore ﬁnan.l:ial year:_ 3) At least 2 ID- director or having transaction not exceeding ten per cent. of his | [participates expenses for participation in|[his knowledge || ddresses & qualifications
:r:mecu T Pm‘"c}ecl tha:’m Unlisted Public Companies total income or such amount as may be prescribed with company/ |[2) Thereafter at 1st ||Board & other meetings b) with his of persons who are eligible
) New Co. “"l‘ﬂP y wit ""' case otanewly | lhaying- its holding/ subsidiary/ associate or promoters/ directors, during 2||Board Meeting in | |c) profit related commission ||consent or & willing to act as ID
:)Tt:-us frt::\ lntcorpuraﬂ:rl l‘;‘;:;l;z;att}:’: a) PSC Rs.10 Cr or more or immediately preceding FY or current FY | Not applicable to Govt Co. ||[every FY or approved by members connivance of 1) Maintained by any Body,
ﬁ":;:mll’ EB";;::C:::V . reqairmnant b) Turnover Rs.100 Cr or more ||5) None of whose relatives - 3) Whenever Section 149(10) - Tenure c) where he had |;stitute or assoclation,
s tI.IP Y i S ¢) Outstanding loans, a) is %lolldmg any ser:'unty of or-mterfst in r:?_, its huldmg,. change in 1) Hold office for term up to not acted notified by CG
: e'd h:"' s “: sictioniahatl debentures, deposits exceeding| |subsidiary or associate co. during 2 immediately preceding FY. or | |circumstances 5 consecutive years diligently 3) Put on their website for
oard Meeting or 3 mths apply Rs.50 Crore in aggregate during current FY. Provided that relative may hold security or affecting his status 2) Eligible for re- PR e by s s
from vacancy whichever is proportionately ||Following classes of unlisted interest in co. of FV not exceeding 50L Rs. or 2%. of paid-up capital g . 149(13) - annSiatine sch diragtors
later Al of : ol company sholl not be b) is indebted to co,, its holding, subsidiary or associate company Section 149(8) - appt?mtrnenl ‘_’“ passing Retirement by PP g_ o
4) Section 149(2) - financial year in d e or their promoters, or directors, in excess of such amount as may Code for ID special resolution & sotation 4) Responsibility of
Transition period- Shihite c:otfe.re i be prescribed during 2 immediately preceding FY. or current FY. disclosure in Board's report - exercising due diligence
Existing Co. should comply || incorporated lf}omt yonlwie; 1 c) has given a guarantee or provided any security in connection .Company & 3) Shall not hold office for s‘“"“!" 152(6), ||pefore selecting lie with
ithin 1 ) P i) wholly owned subsidiary; |l\ith indebtedness of any 3rd person to co,, its holding, subsidiary independent more than 2 consecutive (7) retirement of company
BllR S r:F' . iii) dormant company u/s or associate co. or their promoters, or directors, for Rs. 50L during ||directors shall abide [, directors by 5) Appointment be
commencement (i.e . 3 ; A :
April, 2014) 455 . 2 immediately precedufg FYor curre.nt FY; or ) o by pr?\nsllons 4) Eligible for appointment rotaflon not approved by company in
: PS'C . et 4) Intermittent vacancy be f’] has ar_ly.other p.ecumal.'y transacut.)n or relahons.hlp with co,, or|{specified in after expiration of 3 yrs of applicable to GM as per Section 152(2)
d) . ,f |u:n:ver:: o: as filled-up by Board not later its subSIldlary. orits holding or ass.oclate co..amounfmg to 2.% ulr Schedule IV to ceasing to be ID, if not Appointment of €} Explanatory Statemient
ate of latest audite than immediate next Board more of its gross turnover or total income singly or in combination||companies Act, ) ; D d ice indi
» ; 3 3 AN associated in any manner annexed to notice indicate
financial statements to be ti 3 mths § with transactions referred to in sub-clause (i), (ii) or (iii) 2013
S meeting or 3 mths from during these 3 yrs justification for choosing
consiante vacancy whichever is later

(b) Articles may stipulate higher number

Section 149(1) - (a) Number of Directors - Minimum : Public Co - 3, Private Co - 2, OPC- 1

(c) Maximum - 15 directors, However, Co may appoint more than 15 by passing SR
(d) Only Individuals to be directors, no Body Corporate, firm, association shall be appointed as director

Section 8 companies are exempted from

following provisions of sub-section (4), (5), (6), (7). (8), (9), (10), (11), clause (i)
of sub-section (12) [related to independent director] & sub- section (13) of
section 149 of Companies Act, 2013

Section 150 not applicable to
Section 8 Companies

Limit of maximum of 15 directors & their increase
in limit by SR shall not apply to Government Co.

Minimum & Maximum limitof number of directors & their increasein limit by SR shallnot apply to Section 8 Companies
Now sec 8 company have no maximum limitof director sa it can appoint any number of directors just by GM-OR. Even above 15,
But above exemption is only applicable to sec 8 company whois regular in filing annual accounts & annualreturns
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Appointment & Qualification of Directors (Chart 1.3)
¥

Section 163 -
Section 160 - Proportional

v v v Appointment of New representation for

152(6) - Reti t by || 152(7) - Vi i f i i
Appointment of directors (6] - Retirement by (|152(7) - Vacancy In case o Director appointment of
rotation retiring director directors
v v v

152(1) - First Director 1) Unless ADA provide 1) If vacancy of retiring director 1) Person other than retiring director| |1) Each director shall 1) AOA may provide for

1) If no provision made in AOA,
individual subscribers to MOA, be
deemed to be 1st directors until
directors are appointed by members
2) For OPC, individual being member
be deemed to be its first director

Section 152(2)

Save as otherwise expressly provided
in this Act, every director shall be
appointed by company in general
meeting

Section 152(3)

No person shall be appointed as
director unless he has been allotted
DIN u/s 154 or any other number
as may be prescribed under
section 153

Section 152(4)

Director shall furnish DIN or such
other number as may be
prescribed under section 153 &
Declaration that he is not
Disqualified

Section 152(5)

Director should give his consent, file
with ROC in Form DIR-2 within 30
days of appointment
Section 152(5) shall notapply:
i) where appointment of such director is|
done by CG or 5G
(ii) to a section 8 company

retirement of all directors at
every AGM, minimum 2/3rd
of total no. of directors of
public company shall be
Rotational Directors & they
shall be appointed at GM

2) Non-rotational Directors
shall be appointed in GM or
as per ADA

3) In every AGM, 1/3rd of
Rotational Directors shall
retire

4) Persons longest in office
shall retire

5) 2 persons appointed on
same day, then retiring
person is as per agreement
between them or draw of lots
6) No. of Independent
Directors shall be excluded
from Total no. of directors for
Eurpose of calculation

not filled-up & meeting has not
resolved for not filing of vacancy
then meeting shall be adjourned
till same day in next week

2) If vacancy not filled up in
adjourned meeting & resolution
for not filing vacancy is not
passed, retiring director shall be
deemed to have been re-
appointed at adjourned meeting,
unless-

* resolution for re-appointment
has been put to meeting & lost;
e director has expressed his
unwillingness to be re-appointed
¢ he is disqualified for
appointment

* OR/SR is required for his
appointment or re-appointment
® Section 162 is applicable to the
case

Section 152(6) & (7), shall not apply to -

a) Government company, which is not listed company, in
which not less than 51% of paid up share capital is held by
Central Government, or by any State Governments or by
Central Government & one or more State Governments;

b) a subsidiary of a Government company, referred to in (a)

above

However, above exemption is only applicable to government
company who is regular in filing annual accounts & annual

returns

(Section 152), be eligible for
appointment as director at any GM
2) Notice in writing to be given at
least 14 days before meeting at
Registered Office along with Deposit
of Rs. 1,00,000/-‘ or higher amt
prescribed

Requirements of deposit of amount
shall not apply in case of
appointment of independent
director or director recommended
by NRC u/s 178(1) or BOD if not
required to constitute NRC

I* in case of Nidhi Co Rs. 10,000/- I

3) Deposit be refunded if person
proposed gets elected as director or
gets more than 25% of votes of
members present & voting

In case of Section 8 Companies, BOD is to
decide whether depositis to be forfeited
or refunded

be appointed by
separate resolution,
unless meeting first
agreed that
appointment shall be
made by a single
resolution and no vote
has been cast against
it

2) Resolution moved in
contravention shall be
void, whether or not
objection was raised at
time it was so moved
3) Nomination of
person for
appointment, shall be
treated as motion for
his appointment

4) Company shall, at least 7 days
before GM, inform its members of
candidature of person as director

Not Applicable to: (i) Govt. Co. in
which entire PSCis held by CG or by $G
or by CG & 1 or more 5G,

(ii) Subsidiary of Govt. Co. referred to
in (i) above, in which entire paid up
share capital is held by Govt. Co.

(iii) Private Company

(iv) Companies whose articles provide
for election of directors by ballot

Not Applicableto:
(i) Govt. Co. in which
entire PSCis held by
CGorby SG or by CG
& 1 or more 5G,

(ii) Subsidiary of
Govt. Co. referred to
in (i) above, in which
entire paid up share
capital is held by
Govt. Co.

(iii) Private Co.

appointment of minimum
2/3rd of total no. of
directors by principle of
proportional
representation

2) Appointments may be
made once in every 3 yrs
3) Method of Appointment
* Single transferable vote
or

* Cumulative voting or

® Otherwise

3) Casual vacancies of such
directors shall be filled as
per Section 161(4)

4) This section has
overriding effect on entire
Act because of words used
in section
"Notwithstanding
anything contained in this
Act"

Not Applicable to: (i)
Govt. Co. inwhich entire
PSCisheld by CG or by G
or by CG & 1 or more 5G,
(ii) Subsidiary of Govt. Co.
referred to in (i) above, in
which entire paid up share




Appointment & Qualification of Directors (Chart 1.4)

Provisions regarding Directors Identification Number (DIN)

Section 152(3) - Person shall not be appointed as a director of a Company unless he has been allotted DIN u/s 154

v

v

¥

v

Section 153 - Sectloln L Section 156(| -7/ || Section 158- Intimation of changes in
Aoplication for Section 154 -{| 0111 -Director ([T TSRO ) iation Section 159 - Cancellation or surrender or particulars specified in DIN
PP Allotment of|| 10 10c 1 . . Punishment for Deactivation of DIN _
allotment of DIN & to intimate (| [0/ B G H | to indicate application
DIN more than ) contravention (As per Rules*)
Rules* DIN Registrar DIN (As per Rules*)
one DIN
v v v v
Individual to be appointed ||CG shall allot No individual, ||Every existing ||1) Company within ||Every person or||Any individual or ||CG/RD/officer authorised by RD on verification (1) Every individual who has been allotted
as director shall make DIN to Director ||who has already ||director shall, |[15 days of receipt ||company, while||director who of particulars or documentary proof attached  |[DIN shall, in event of any change in his
application for allotment of | [within 1 month ||been allotted  ||within 1 of intimation u/s  ||furnishing any ||contravenes with application, cancel or deactivate DIN if- particulars as stated in Form DIR-3,
DIN to CG in Form DIR 3 from receipt of ||DIN u/s 154, month of 156, furnish DIN of ||return, Section 152,155  ||a) found to be duplicated intimate such change to CG in Form DIR-6
(Downloaded from MCA Application shall apply for, |[receipt of DIN [|all its directors to |[information or ||and 156 shall be b) obtained in wrongful manner or by within period of 30 days of change
Portal) along with obtain or from CG, Registrar orany  [|particulars shall)|punishable with-  ||fraudulent means 2) CG after verification incorporate
prescribed fees possess another ||intimate his  ||other officer or mention DIN in (|1) Imprisonment  ||c) death of concerned individual changes & inform applicant by letter by
CG may prescribe any DIN DIN all authority as may ||case such it upto 6 mths or d) concerned individual declared as unsound post or electronically
identification number companies be specified by CG ||relates to 2) Fine upto mind 3) Concerned individual intimate changes
which shall be treated as wherein he is [|with prescribed director or Rs.50,000/- & e) concerned individual adjudicated an insolvent||to companies in which he is director
DIN for purposes of this director fees contain any 3) In case of f) on an application made in Form DIR-5 by DIN ||within 15 days of such change
Act & in case any 2) Iif company fails ||reference of  ||continuing default, ||holder. Every individual who has been allotted a
individual holds or to intimate, any director Rs. 500 for every  [|CG orRD or any officer authorised by CG or RD |[DIN as on 31st March of aFY as per these
acquires such company & every day after first shall, deactivate DIN, of an individual who does |[rules shall, submit e- form DIR-3-KYC to
identification number, officer in default during which not intimate his particulars in e-form DIR-3-KYC | (GG on or before 30th April of immediate
requirement of this punishable with contravention within stipulated time in acwrdame_w“h Rule |[next .FY' o
section shall not apply or Fine - R.25,000/- to continues e S,h S re-actw?ted only | |EEAVMIER st emery AnEv ' et s
; after e-form DIR-3-KYC is filed along with fee as |[already been allotted a DIN as at 31st
apply in such manner as Rs.1,00,000/- March, 2018, shall submit e-form DIR-3

may be prescribed

prescribed

KYC on or before 5th October, 2018.

* The Companies (Appointment and Qualification of Directors) Rules, 2014
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Appointment & Qualification of Directors (Chart 1.5)

2

¥

v

Section 167 - Vacation of office of

director

v

v

Section 169 - Removal of

Directors

v

Section 164(1) Section 164(2)
Person cannot be Director if - Company fails -
a) Unsound mind declared by court 3] To file: b) To repay:
b) Undischarged Insolvent it - Pep05|ts bl
Statements interest thereon
c) Applied to be adjudicated as insolvent = o

and application is pending

d) Convicted by court, of offence involving

moral turpitude or otherwise :

Imprisonment Term of Disqualification
6 mths or more but less
5years
than 7 yrs
More than 7 yrs Forever i.e Life time

&) Order passed by Court or Tribunal

f) Not paid any calls in arrears on shares for

continuous 6 months from due date

g) Enters into Related Party Transactions u/s

188 during last preceding 5 Years

h) Not complied with Section 152(3) i.e does

not hold DIN

- Annual Returns
for any "continuous
period of 3

Financial Years"

- Redeem any
debentures on
due date or pay
interest
or

- Pay any dividend
declared

1 year or more"

failure "continues for

Section 164(2) is not applicable to Government

company

Provided that where a person is appointed
asa director ofa co. whichisin default of
clause (a) or clause (b), he shall notincur
disqualification for a period of 6 months
fromdate of hisappointment.

1) Office of director shall become vacant in case-

a) incurs any disqualifications ufs 164 Provided that
where he incurs disqualification under 164(2), office of
director shall become vacant in all companies, other
than Co. which is in default under that sub-section.

b) absents himself from all Board Meetings held during
period of 12 mths

¢) Section 184 violation

- Does not disclose interest

- Participates in Board Meeting in which he is interested
¢) disqualified by Court/ Tribunal's Order

f) convicted by court of any offence moral turpitude or
otherwise, imprisonment for not less than 6 mths

g) he is removed in pursuance of provisions of this Act
h) Ex-officio director (a person who holds directorship
by virtue of holding some other position)

2) Director who contravenes, punishable with
imprisonment upto 1 yr or fine- Rs. 1L to Rs. 5L or both
Provided that the office shall not be vacated by director
in case of orders referred to in clauses (e) & (f)—

i) for 30 days from date of conviction or order of
disqualification; ii) where an appeal or petition is
preferred within 30 days as aforesaid against
conviction resulting in sentence or order, until expiry
of 7 days from date on which such appeal or petition is
disposed of; or iii) where any further appeal or
petition is preferred against order or sentence within
7days, until such further appeal or petition is disposed
of

1) Director may Fesign by
giving notice in writing to
Co.

2) Board shall on receipt of
notice take note of same

3) Co. within 30 days from
date of receipt of notice,
intimate Registrar in Form
DIR-12 & post on website

4) Co. shall also place fact of
resignation in Board Report
laid in immediately following
GM

5) Director may forward
copy of his resignation along
with reasons to Registrar
within 30 days from date of
resignation in Form DIR-11
along with prescribed

6) Resignation shall be
effective from date on which
notice is received by Co. or
date specified by director in
notice, whichever is later

7) Director who has resigned
be liable for offences
occurred during his tenure

1 J
1

1

All Directors shall be disqualified for
period of 5 years from the date on
which company fails to do so

appointed in GM

Where all directors of Co. vacate/resign their offices, promoter or CG shall
appoint required no. of directors who shall hold office till directors are

1) Co. may by OR remove director other
than director appointed by Tribunal u/s
242 before expiry his term after giving
reasonable opportunity of being heard
2) Directors appointed on Principle of
Proportional Representation u/s 163
cannot be removed by OR

3) Special Notice be required of any
resolution, to remove director or appoint
other in place

4) On receipt of notice of this resolution,
Co. shall send copy to removed director
5) Resulting vacancy filled by another
director provided Special Notice of
proposed appointment is given

6) A director so appointed shall hold
office for remaining period for which
removed director would have held

7) If vacancy not filled, it may be filled as
casual vacancy provided that removed
director shall not be reappointed

8) Section shall not take away rights to
compensation/damages payable in
respect of premature termination, or
terms of his appointment or any other
position

9) Independent director re-appointed
for second term u/s 149(10) shall be
remaved by company only by passing a
SR & after giving him a reasonable
opportunity of being heard

Notice has been given of a
resolution to remove a director
under this sec & director concerned
makes with respect thereto
representation in writing to co.-

1) state fact of representation
having been made; &

2) send a copy of representation to
every member of co. to whom
notice of meeting is sent & if a copy
of representation is not sent as
aforesaid due to insufficient time or
for co. default, director may
without prejudice to his right to be
heard orally require that
representation shall be read out at
meeting "Provided that copy of
representation need not be sent
out & representation need not be
read out at meeting if, on
application either of co. or of any
other person who claims to be
aggrieved, Tribunal is satisfied that
rights conferred by this sub-section
are being abused to secure needless
publicity for defamatory matter; &
Tribunal may order company’s costs
on application to be paid in whole
or in part by director
notwithstanding that he is not a

party to it
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Appointment And Remuneration of Managerial Personnel (Chart 2.1)

. 2

Section 196 - Appointment of MD, WTD, Manager

Section 203 - Appointment of Key Managerial Person

v

v

¥

v

v

v

v

Section 196(1)

Co. shall not appoint
MD & manager at
same time

Section 196(3) -
Disqualification

‘Schedule V - Part |

Section 196(2) -
Tenure

1) Co. shall not
appoint or re-
appoint any person
as its Managing
Director (MD), Whole
Time Director (WTD)
or Manager for a
term exceeding 5 yrs
2) No re-
appointment shall be
made earlier than 1
year before expiry of
his term

Section 196(5) -
Validity of acts

If appointment not
approved in GM, acts
done before
approval shall be
deemed to be valid

Co. shall not appoint/
continue employment of
person as MD, WTD or
Manager who-

a) is below age of 21 yrs or

|| has attained age of 70 yrs.

Person attained age of 70 yrs
be appointed by SR &
explanatory statement to be
annexed to notice & indicate
justification. Provided
further that where no such
SR is passed but votes castin
favour of motion exceed
votes, if any, cast against
motion & CG is satisfied, on
an application made by
Board, that such appointment
is most beneficial to co.,
appointment of person who
has attained age of 75 may be
made

b) is undischarged insolvent
or has been adjudged as
insolvent

¢) has suspended payment to
creditors or makes, or has
made, composition with
them

d) has been convicted by
court of offence & sentenced
for more than 6 months

Person shall not be eligible for

‘Section 196(4) -
Procedure of
appointment

Section 203(1) -
Who is KMP?

Conditions for appointment

1) Every Listed Co.

appointment as MD or WTD or,
Manager unless he satisfies
following conditions -

a) Not been Imprisoned & not
been fined exceeding Rs.1,000/
under 16 acts as specified

b) Not been detained for any
period under Conservation of
Foreign Exchange and
Prevention of Smuggling
Activities Act, 1974

In case CG has given its
approval to appointment of
person convicted/detained
under (a) or (b) no further
approval required for
subsequent appointment

c) Has completed age of 21 yrs
& not attained age of 70 yrs
Where he has attained age of
70 yrs & where his
appointment is approved by
SR in GM, no further approval
of CG required

d) where he is managerial
person in more than 1 Co. he
draws remuneration from 1 or
more companies subject to
ceiling provided in Section V
of Part Il

e) he is resident of India

a) Terms & conditions
of appointment &
remuneration payable
be approved by BOD
at BM

b) Same shall be
subject to approval of
shareholders by
resolution at next GM
c) In case
appointment is at
variance to conditions|
of Schedule V
appointment shall be
approved by CG

d) Notice convening
BM or GM shall
include terms &
conditions of
appointment,
remuneration payable
& other matters
including interest of
director

e) Return Form No.
MR.1 along with fee
shall be filed with
Registrar within 60
days of appointment

2) Public Co. having PSC Rs. 10 Crore or more
shall have whole time key managerial personnel:-
a) MD/CEO/Manager & in their absence, WTD
b)CS &

¢) CFO

2) Also, Co. other than covered above, which has
PSC of Rs. 5 crore or more shall have a whole-time
cs

3) Individual shall not be appointed/reappointed
as chairperson, in pursuance of articles, as well as
MD or CEO at the same time unless -

a) articles provide otherwise or

b) Co. does not carry multiple businesses

4) Above prohibition shall not apply to Co.
engaged in multiple businesses & which has
appointed 1 or more CEO for each such business as
may be notified by CG

Definition of Key Managerial Person

[Section 2(51)]

"Key managerial personnel”, in relation to a
company, means:

i) Chief Executive Officer or managing director or
manager;

ii) Company Secretary; (iii) whole-time director;
iv) Chief Financial Officer;

v) such other officer, not more than one level
below directors who is in whole-time
employment, designated as key managerial
personnel by Board; &

vi) such other officer as may be prescribed

1) Whole-time KMP shall be
appointed by resolution at
BM containing terms &
conditions of appointment
including remuneration

2) Whole-time KMP shall
not hold office in more
than 1 Co. at same time
except in its Subsidiary Co.
3) No restriction on KMP
from being director in Co.
with permission of Board
4) Whole-time KMP holding
office in more than 1 Co. at
same time on
commencement of this Act,
shall, within period of 6
mths choose 1 Co. in which
he wishes to continue

5) Co. may appoint person
as its MD, if he is
MD/Manager of 1 and of
not more than 1 other Co.
by UBR

6) Specific Notice of such
meeting, & of resolution to
be moved thereat has to be
given to directors in India

Section 203(4) -
Casual Vacancy

Filled-up by
Board in BM
within 6 months
from date of such
vacancy

Section 203(5) -
Penalty for
Contravention

Company - Fine -
Rs. 1to 5 Lakhs
Director & KMP
in default -
Fine - Upto Rs.
50,000/-
Further fine for
continuing
contravention -
upto Rs.1,000/-
for every day
after 1st during
which
contravention
continues

Section 196(2), (4), (5) shall not be applicable to
Government Company

Section 196 (4), (5) shall not be applicable to Private

Company

Sub-section (1), (2), (3) and (4) of this section shall not apply to MD or CEO or & in their absence, whole-time
director of Government Company




Appointment And Remuneration of Managerial Personnel (Chart 2.22a)

Managerial Remuneration - Section 197 + Schedule V

Maximum Remuneration in case of PROFITS Maximum Remuneration in case of LOSSES or INADEQUATE PROFITS
Limits based on "Percentage of Net Profits" given in Section 197 itself Limits based on "Effective Capital*" given in Schedule V Part II

Total Managerial Remuneration payable by a Public Company in a Financial Year

Maximum Remuneration Limit in case of Loss / Inadequate profit
Not exceed 11% of Net Profit of the Company

Without the Permission of CG With Permission of CG
To MD or WTD or Manager To Other Directors
a) Not having interest in Holding or | _ _ Follow the Slab in (A)
el g Whars Efiasti Gapttal [} it & A
If there is only 1 || If there is More than If there is no If there is subsiiaries disactly or '"d"“ﬂ.v' . ' T : e S
MD/WTD/Manager || 1 MD/WTD/Manager | | MD/WTD/Manager || MD/WTD/Manager | |P) Possesse Gratuate level Qualification. Nagathin or Lass than
c) Expertise knowledge in which co. operates. s 60 lakhs
& & l d) Directly or indirectly relatd to director/ S crores and above but
Maximum 5% of Net|| Maximum 10% of Net| |Maximum 3% of Net||Maximum 1% of Net| |promoter at anytime during the 2 years prior i MMMM_ i 84 Lakhs
Profits Profits Profits Profits to his appointment as managerial person. 100 crores and above e
S~ — — Provided holding not exceeing 0.5% of paid up | |[but less than 250 Crores
= = — share capital under any scheme to such - - 120 lakhs plus 0.01% of effective
: R ceed crores and above g i prhdeslg
R e g employee including ESOP is allowed. ik Sk capital in excess of Rs. 25(

However, In case if Company wants to exceed 11% of Net Profits then approvalof
Central-Governmentrequired

Provided also that, where co. has defaulted in payment of dues to any bank or public financial
institution or non-convertible debenture holders or any other secured creditor, prior
approval of bank or public financial institution concerned or non-convertible debenture
holders or other secured creditor, shall be obtained by co. before obtaining approval in GM

If Co is not able to comply with Schedule V, then previous approval of CG shall be taken
*Effective Capital =

Managerial person who has been appointed in accordance with provisions of Schedule Xill of Companies
Act, 1956, may continue to receive remuneration for his remaining term in accordance with terms and

If the resolution passed by the shareholders is a special resolution, this limit shall be doubled,
with permission of CG

1) Paid up Equity Share Capital Callsin Arrears |[1) Investments conditions approved by company as per relevant provisions of Schedule Xl of 1956 Act even if part of
2) Paid up Preference Share Capital to be reduced 2) P&L Debit Balance his/hertenure falls after 1st April, 2014
3) Securities Premium 3) Preliminary Expenses

4) All Reserves (Excluding Revaluation Reserve)
5) Long term Loans and Deposits repayable after 1 year

Effective Capital shall be calculated as on last date of financial year preceding
financial year in which appointment of managerial person is made




Appointment And Remuneration of Managerial Personnel (Chart 2.2b)

¥

Remaining Provisions of Section 197

Remaining provisions of Schedule V to Companies Act, 2013

Section 197 - Not applicable
to Government Company

Section 197(4) -
Remuneration
rendered in any other

capacity

1) Remuneration
payable to directors,
including any
MD/WTD/Manager, shall
be determined, in
accordance with &
subject to this section,
either by

a) AOA or

b) resolution or,

¢) if AOA so require, by
SRin GM &

2) Remuneration
determined shall be
inclusive of
remuneration payable to
him for services
rendered by him in any
other capacity

3) Remuneration for
services rendered by
such director in other
capacity shall not be
included if -

a) services rendered are
of professional nature &
b) in opinion of NRC (if
any) or BOD, director
possesses requisite
qualification for practice

of profession

Section 197(5) - Sitting
Fees to directors
1) Director may receive
fee for attending
meetings of Board or
Committee thereof or
for any other purpose
whatsoever as may be
decided by Board
2) Sitting fees not
exceed Rs. 1,00,000 per
meeting, as per Rules*
3) For Independent
Directors & Women
Directors, sitting fee
shall not be less than
other directors
4) Percentages u/s
197(1) shall be
exclusive of any sitting
fees payable to
directors for attending
meetings or for any
other purpose
whatsoever as may be
decided by Board

Sec 197(6) - Mode of
Remuneration

Remuneration be paid
either monthly or at
specified % of Net
Profits of Co or partly
by one way & partly b

other

Section 197(7) -
Remuneration of ID

Independent
director(ID) shall not
be entitled to stock
option & may receive
remuneration as-

2) reimbursement of

expenses for
participation in Board
& other meetings &
3) profit related
commission as may be|

Sec197(9) -

If any director draws
or receives, directly
or indirectly, by way
of remuneration any
such sums in excess
of limit prescribed by
this sec. or without
approval required
under this sec, he
shall refund such
sums to co., within 2
yrs orsuch lesser
period as may be
allowed by co., & until
such sum is refunded,
hold itin trust for
company

Section 197(10)

Co. shall not waive
recovery of any
sum refundable to
itunder sub-sec
(9) unless
approved by SR
within 2 years
from date sum
becomes
refundable.
Provided that
where Co. has
defaulted in
payment of duesto
any bank or public
financial
institution or non-
convertible
debenture holders
or any other
secured creditor,
prior approval of
bank or public
financial
institution
concerned or non-
convertible
debenture holders
or other secured
creditor, as case
may be, shall be
obtained by the
company before
obtaining
approval of such
waiver.

Section 197(12) - Disclosure by
Listed Co

1) Listed Co shall disclose in Board's
Report, ratio of remuneration of
each director to median employee
2) As per Rules*, Board's Report
shall include statement showing
name of every employee who-
a) if employed throughout FY, was
in receipt of remuneration, in
aggregate, was not less than Rs.
1,02,00,000/-
b) if employed for part of FY, was
in receipt of remuneration, in
aggregate, was not less than Rs.
8,50,000/-pm
c) if employed throughout FY or
part, was in receipt of
remuneration, in aggregate, is in
excess of that drawn by
MD/WTD/Manager & holds by
himself or along with his spouse &
dependent children, not less than
2% of equity shares of Co
d) Statement shall also indicate
designation, remuneration
received, nature of employment,
qualification & experience, date of
commencement of employment,
age, last employment held by
employee before joining Co, % of
equity shares held, & whether any
employee is relative of any
director or manager & if so, name
of such director or manager

Section 197(13) - Insurance
for Indemnification

1) Where insurance is taken
by Co on behalf of
MD/WTD/Manager/ CEO/
CFO/ CS for indemnifying any
of them against liability in
respect of any negligence,
misfeasance, breach of duty/
trust for which they may be

uilty in relation to Co,
premium paid on such
insurance shall not be treated
as part of remuneration

2) If such person is proved to
be guilty, premium paid on
such insurance shall be
treated as part of

remuneration
Section 197(14) - Receiving
Commission

Director in receipt of any
commission from Co & who is
MD/ WTD shall not be
disqualified from receiving
remuneration or commission
from any holding/ subsidiary
of such Co subject to

disclosure in Board's Report
Section 197(15) -
Contravention
Person contravening this
Section shall be punishable
with Fine -Rs. 1,00,000/- to Rs.

5,00,000/-

Section 197(16)

Auditor of co. shall, in
his report under sec
143, make a statement
as to whether
remuneration paid by
co.to its directors is in
accordance with
provisions of this sec,
whether remuneration|
paid to any director is
in excess of limitlaid
down under this
section & give such
other details as may
be prescribed.

Section 197(17)

On & from
commencement of
the Companies
(Amendment) Act,
2017, any
applicationmadeto
the CGunderthe
provisions ofthis
section,whichis
pending with that
Govt. shall abate, &
company shall,
within 1 yr of such
commencement,
obtainapprovalin
accordancewith
provisions of this
section, as so
amended

T T T

Co. may, without CG approval, pay remuneration
in excess of amounts provided in Section Il in
cases-

1) Where remuneration is paid by any other Co. &
that other Co. is either Foreign Company or has
got approval of shareholders in GM, & treats
amount as managerial remuneration u/s 197 &
total managerial remuneration payable is within
permissible limits u/s 197

2) Where Co. is-

a) newly incorporated, for 7 yrs from date of
incorporation or

b) sick co, for whom scheme of revival or
rehabilitation has been ordered by BIFR or NCLT,
for 5 years from date of sanction

it may pay remuneration upto 2 times permissible
u/sl

3) Where remuneration of managerial person
|exceeds limits in Section Il but has been fixed by
BIFR or NCLT

4 Conditions for Payment of Remuneration-

a) Managerial person is not receiving

remuneration from any other Co. except Point{1)
b) Auditor/CS/Secretary Certifies that

- all secured creditors & term lenders have stated
in writing that they have no objection

- there is no default on payments to any creditors,
& all dues to deposit holders are being settled on
time

5) Co. in SEZ which has not raised money by
public issue of shares/ debentures in India & has
not made any default in India in repayment of
debts for continuous 30 days in any FY, may pay
remuneration upto Rs. 2,40,00,000 p.a.

1) Managerial person shall be
eligible for following perquisites|
(not be included in
computation of ceiling) -

a) Contribution to PF,
superannuation fund or annuity
fund to extent these not
taxable under Income-tax Act,
1961

b) Gratuity payable @ not
exceeding half month's salary
for each completed year of
service and

¢) Encashment of leave at end
of tenure

2) Expatriate Managerial
Personnel(including NR Indian)
shall be eligible to following
perquisites in addition to above;
a) Children's education
allowance - limited to maximum
Rs. 12,000pm per child or actual
expenses incurred, whichever is
less

b) Holiday passage for children
studying outside India or family
staying abroad - once in year
by economy class or once in 2
yrs by st class to children &
members of family from place
of study or stay abroad to India
if they are not residing in India,
with managerial person

¢) Leave travel concession

Managerial Person
shall draw
remuneration from 1
or both Co. provided
that total
remuneration drawn
from Co. does not
exceed higher
maximum limit
admissible from any 1
of companies of which
he is Managerial
Person
PART lll-Provisions

1) Appointment &
remuneration shall be
approved by resolution
of shareholders in GM
2) Auditor/ €S/
Secretary certify that
requirement of this
Schedule have been
complied with & such
certificate shall be
incorporated in return
filed with Registrar u/s
196(4)

PART IV - Exemption

by CG

(G may by notification,
exempt any class of Co.
from requirements of
this Schedule

* Companies (Appointment and Remuneration of Managerial Personnel) Rules, 2014
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Meetings of Board and its Powers (Chart 3.1)

¥

v

v

Section 173 - Meetings of Board Section 174 - Quorum ; Section 176 -
Section 175 - | WA
v v R4V 8 | appointment of
173(1) - Frequency e Rules fot meeting throughlwd-eo . : T S Meeting could | [ el Dlr?ctor.s notto
£ BM 173(2) - Participation in BM | conferencing and other audio visual | 173(3) - Notice of BM | Penalty and Exceptions Msetii not be held for | I GTRYIPYTTe 1 invalidate
. means g want of quorum actions taken
v v v
First Board meeting | |Directors can attend BM- 1) Co shall make arrangements to avoid failure 1) Every BM shall be called Section 173(4) - Penalty 1) Quorum = 1/3“ of its total ||Where meeting of | |1) Can be passed by | |1) No act done by
1) In person or 2) Chairperson & CS take due & reasonable care- ||by giving at least 7 days strength or 2 directors Board could not | [BOD if circulated in | [person as director
Every company shall hold||2) Through Video Conferencing or  |[# to safeguard integrity of meeting notice in writing to all Rs. 25,000 on every officer who | |whichever is higher be held for want | |draft, along with shall be deemed to
1% BM of Directors within||3) Other Audio Visual means * to ensure availability of proper equipment or | [directors at their registered ||has failed to give notice 2) Directors participating by  ||of quorum, then, | [necessary papers, to | |be invalid,
30 days of date of its (capable of recording & recognising | [facilities for providing transmission of address (whether in India or video conferencing/other unless AOA all directors/members{ |notwithstanding
Incorporation participation of directors and of communications outside India) audio visual means shall be | [otherwise provide,| [a) at their addresses | [that it was
Subsequent Board recording & storing proceedings of |[¢ to record proceedings & prepare minutes 2) Notice may be sent by counted meeting shall b) by hand delivery or |subsequently
meetings such meetings along with date &  ||# to store for safekeeping & marking tape hand delivery or by post or Section 173(5) - Exceptions 3) If No.of Interested Directors| |automatically ¢) by post or by noticed that his
time) Provided further that where ||recording/electronic recording mechanism at least|| by electronic means > 2/3"0f BOD, Quorum = stand adjourned | |courier or appointment was
Every company shall hold|fy; .., ; quorum in a meeting before time of completion of audit of that year  |[3) BM may be called on A One Person Company, small Remaiining no'n-intereste 4 ||tosamedayat | [d)through electronic | [invalid by reason of
minimurm of 4 meetings through physical presence of * to ensure no person other than concerned shorter notice (than 7 days) || ““™P™" dormant company directors or.2 Directars same time & place | |means (e-mail/fax) any defect or
every year provided that (| directors, any other directormay | |director are attending or have access to in order to transact on &a private company (if such ehiehavar iz hishar in next week or if [ |2) Has been approved | |disqualification or
£ap between two participat? tirough video o proceedings of meeting through video urgent business, subject to || rivate company is a start- This shall a f, with that day is by majority of had terminated by
LI foakmnctie orstee s pismal conferencing mode or other audio visual means | [condition that at least 1 || Shall be deemed to have : ; o 4 ||national holiday, | |directors/members | |virtue of any
meetings shall not be Sty 16 SUck Moeting o 1y * to ensure participants attending meeting are | [independent director, if an complied with provisions of E?ftepflﬂll s till next entitled to vote on rovision contained
more than 120 days matter specified under Lst proviso bl e b . . 4 v’ o this section if at least one director may also be : A p ) .
able to hear & see other participants clearly shall be present at meeting oDk counted towards quorum in succeeding day, | |resolution in this Act or in
during meeting 4) If no independent meeting of o e such meeting after which is not 3) If atleast 1/3%of | [articles of company

Minutes of Board Meeting (Section 118)

Minutes of BM must be "Prepared” within 30 Days of
BM

Matters not to be dealt with in a meeting
through video conferencing or other audio

¢ approval of annual FS

* approval of Board's report

* approval of prospectus;

¢ Audit Committee Meetings for consideration of FS

» approval of matter relating to M&A, takeover, etc

Section 173(1) shall apply to company formed under
section 8 only to extent that BOD, of such companies shall hold at
least one meeting within every six calendar months

3) Director participating through such mode shall
be counted in Quorum

4) Draft minutes shall be circulated among
directors within 15 days of meeting either in
writing or in electronic mode

Any director who intends to participate in
meeting through electronic mode may intimate
about such participation at beginning of
calendar year & such declaration shall be valid
\for 1 year

Provided that such declaration shall not debar
him from participation in meeting in person in
which case he shall intimate company
sufficiently in advance of his intention to
participate in person

director then decisions shall
be circulated to all directors
and be final only on
ratification by at east 1
independent director

5) Notice shall inform about
option to participate
through video conferencing
& other audio visual means
6) Director intending to
participate shall
communicate to
Chairperson or CS, else it
shall be assumed that he will
attend in person

conducted in each half of a
calendar year & gap between
2 meetings is not less than 90
days

Provided that nothing
contained in this subsection &
in section 174 shall apply to
One Person Company in which
there is only one director on
its Board of Directors

But above exemption is only
applicable to private
company who is regular in
filing annual accounts &
annual returns

disclosure of his interest  ||national holiday,

pursuant to section 184
However, above exemption

at same time &
place

is only applicable to private
company who is regular in
\filing annual accounts &

annual returns

Section 8 Companies shall constitute quorum for Board
meeting, either 8 members or 25% of its total strength
whichever is less. Provided that quorum shall not be less
than two members

Notes: 1) Section not applicable to OPC in which
there is only 1 Director

2) Fraction rounded off as 1

3) Total Strength not to include directors whose
places are vacant

total no. of directors
require any
resolution under
circulation to be
decided at BM,
chairperson shall put
resolution to be
decided at BM

4) Resolution by
circulation shall be
necessarily noted in
next BM & made part
of minutes of such
meeting

2) Nothing in this
section shall be
deemed to give
validity to any act
done by director
after his
appointment has
been noticed by
company to be
invalid or to have
terminated
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Meetings of Board and its Powers (Chart 3.4)

L 2

Comparison between Contribution to Charitable Funds, Political Parties

and National Defence Fund

Point of

Comparison

N

Section 181 - Company to

Contribute to Bona fide and
Charitable Funds

v

Section 182 - Prohibitions and
Restrictions regarding Political
Contributions

Section 183 - Power of Board
and other persons to make

contributions to National

Defence Fund

Section No
Contribution

Applicability

Companies not allowed

to Contribute

Maximum Contribution

Approvals

DisclosureinP&LA/c

Contravention

Section 181
To Bona fide Charitable & Other Funds

All Companies

NA

Amount of Contribution and Fund

contribution will be void and BOD will be
personally liable
In addition penalty of Section 450 will be

Upto 5% of average net profit of last 3 years

Aggregate Contribution upto 5% = BR in BM
Aggregate Contribution above 5% = GM-OR

No penalty is expressed but as general rule,

applied i.e Rs. 10,000/~ + Rs.1,000/- per day

Section 182
Directly or Indirectly to Political Party

All Companies

1) Government Companies
2) Company in existence < 3 FYs

No Limit

BR in BM

Total Amount Contributed and Name of the
Political Party

Fine to Company upto 5 times of
Contribution

Every director in default liable to-

1) Imprisonment upto 6 months &/or
2) Fine upto 5 times of contribution

Section 183

To National Defence Fund or any other fund
approved by Central Government

All Companies

NA

No Limit

BR in BM or GM-OR or approval of
authorised person

Total amount contributed to the Fund

No penalty is expressed but as general rule,
contribution will be void and BOD will be
personally liable

In addition penalty of Section 450 will be
applied i.e Rs. 10,000/~ + Rs.1,000/- per day

Designed By: Swapnil Patni

- CA, CS, LLB, B.Com., CISA

your Success Paint

- Expertise knowledge in EIS-SM, FM, Law
- Presence all over India at the age of 29
- Also known as the "Motivational Guru™

Charts can also be
downloaded from :
www.swapnilpatni.com




Meetings of Board and its Powers (Chart 3.5)

2

v

v

Section 188 - Related Party Transactions

v

v

v

v

, Section 184(2) - || Section 184(3) & . Other Provisions of the Section
Section 184(1) - Duty || _ : . Section 188(1) - : ; : :
C 4) - Se 184(5) - 15t & 2nd proviso to section 188(1) shall not apply to - (a) Government Coin respect of contracts or arrangements entered
. . ircumstances in (4) ction 184(5) ; o v
of Director to Disclose e . : Contracts with Section 2(76) - Definition of Related Party || | into by it with anyother Govt Co. (5] Government Co, other than fsted company, inrespect of contracts or arrangements
his | which disclosure is CDI‘ISGQUGI‘IOQS of Exceptlon Lated oarti other than those referredto in clause{a}, in case such Co obtains approval of Ministry /Dept of CG which is
s Interest necessary Non-disclosure reiated parties odministrativelyin charge of Co, or SG before enteringinto suchcontract
When to disclose? 1) Every director who is Section 184(3)  [|Nothing in this section] [Except with consent of | [Related Party wrt company, means- 1) Related party shall not vote on resolution, to | Section 188(2) | Section 188(4)
First Board Meeting- directly or indirectly ||Contract/arrangement||a) shall be taken to [ |BOD by resolution at BM ||i) director or his relative; approve any contract/arrangement which may | |Every contract/arrangement u/s||It shall be open to Co.
o In which director concerned or interested (|entered into by prejudice operation of | |& subject to conditions  |[ii) KMP or his relative; be entered into by company 188(1) entered shall be referred |[to proceed against
participates in any company without any rule of law no company shall enter |{iii) firm, in which director, manager or his relative is (|However, this shall not apply to a company | |to in Board's report along with ||director or any
o Every FY contract/arrangement ||disclosure or with restricting director into any partner; in which ninety per cent or more members, in justification for entering into  [|employee who had
» After every change or proposed participation by from having any contract/arrangement  [|iv) private company in which director or manager is |[number, are relatives of promoters orare  ||such contract/arrangement entered into such
= : contract/arrangement || director who is concern or interest in | [with related party with  [|member or his relative is a member or Director; related parties - contract/arrangement
What to disclose? entered into with- concerned or any contract/ respect to v) public company in which director or manager is In Private Co. Reluted party to any contract or Section 188(3) I Bomtragearkion n
Concern/Interest including ||a} body corporatein  |interested, in arrangement a) sale, purchase or director and holds along with his relatives, more arTangementoan ”;’“ o ;“f" resolutionasa || Where any contract or this section for
Shareholding in- which contract/ with Co; supply of any goods or  [|than 2% of its PSC; e i &2 arrangement is entered into by recovery of any loss
* any Company, or + such director or such |(arrangement, shall be [|b) shall apply to any | [materials vi) any body corporate whose BOD, MD or manager ||2) Director interested in any contract/ director or any other employee, ||\ ct2ined by it as
* any Body Corporate, or | |director in association ||voidable at option of |contract or b) selling or otherwise  ||is accustomed to act in accordance with advice, arrangement with related party shall not be | [without obtaining consent of  |[ oc it of such contract
* any Firm, or with any other company arrangement disposing of, or buying, ||directions or instructions of director or manager;  ||present at meeting during discussions on the Board or approval by a or arrangement
 other Association of director,holds more entered into or to be | [property of any kind vii) any person on whose advice, directions or subject matter of resolution relating to such | |resolution in general meeting &
Individuals than 2% shareholding of entered into between | |c) leasing of property of ||instructions director or manager is accustomed to | |contract or arrangement if it is not ratified by the Board
2(45) - Interested Director that body corporate, or Section 184{4) two companies or any kind act; 3) Nothing as provided above shall apply to any| |or, as the case may be, by Section 188(5)
i ) il i i ing in sub- i) & (vii I ' 3R shareholders at meeting within
Directoriio B in any way, [': hls :r:mot:r, moa;.ager, ifacior pishakls bemeen-on; ormore | |d) avalllr?g or rendering of] Pru‘irldted t::t no;.hlnz.ln sub: l-:lau:se:t {.\n] & [.vu} s.hall Ca: BR in BM Blill:m BM s mgw o Diachinjamplopes
whther by Himself or ief Executive Officer | .. companies ‘ any ser\.n:es apply ? advice, |.rec ions or instructions given in 1 | g t S entaredinta
through any of bl relatives of that body corporate; |(, lmgiHonmen upks one or more bodies | |e) appointment of any  [|professional capacity; oiata such contra ; orarrangement | . e
or corporate where any | [agent for purchase or sale||viii) any body corporate which is- (a) +(e) i) 10% Turnover >Same ||was entered into, such contract||. . | )
or firm, body corporate or 1 year : : ) 200 & shall b in violation to this
i i 1 i i idi i T rores
etharassouation of b) with !lrn;o;othe; s Fina Bxtand to R of the directors of of goods, materials, 4) holding, subsidiary or an associate of such - or:rr::‘lg:tmer:ls 2 fBe ; sactioushiall
o i tity in whi i Lower of : voidable at option of Board or, . :
individuals in which he or :?relc::i‘: Icrt' - 1.00,0001" Zn; compaﬂ_vtar :)emc:s T :r:perrtty‘ ;jmp;n._;.or s of holding to which it is al: (b) + (e) i) 10% of Net Worth | >Same ||,c 150 may Ee of the i
§ his relatives is partner, Btk ody corporate or such related party's subsidiary of holding to which it is also 1y be, ? Py
MY : T ii) 100 Crores hareholders & i pany p
ariner, diseckor ot owner or member two or more of them | [appointment to any subsidiary — shareholders & if contract or it Inipiac it
y . - : ‘ : O
bt interestad T shall disclose nature of |[section 184(2) shall appiy)|together holds or office or place of profit in ||C) an investing company or the venturer of the IlTo;ir?urnmr arrangement is with related upte 1 year or fine-
y his concern or interest || t0 Section 8 companies {\hold not more than | |company, its subsidiary or|[company (e) ii) 10% of Net Worth| > 3™ |[Party to any director, or is
contract or arrangement, e onlyif the transaction . : : : . ) o o i Rs.25,000 to
or prosed eantract or at BM in which threh S 2% of paid-up share | [associate Explanation.—For the purpose of this clause, "the iii) 100 Crores authorised by any other R.5,00,000/- or both
with reference to section ; . -3,00,000/-
i ital i iti investi y director, direct d
arrangement, antered into contract/arrangement is| 188 onthe basis of tems capital in other i undlerwrltlng investing company or the venturer of a company T ire Ior, |re' ors concerne: b e o ot
oFtoibeamtered inf bylor discussed & shall not and conditionsof | |company or body subscription of any means a body corporate whose investment in the ||(d) + () i) 10% of Turnover | >Same [|shall indemnify company company punishable
on behalf of Co. participate in such contract or arrangement | |corporate securities or derivatives ||company would result in the company becoming ii) 50 Crores against any loss incurred by it with fine - Rs.25.000 to
meeting exceeds one lakh rupees thereof, of company an associate company of the body corporate U] Rs. 2,50,000/- pm G Rs.5,00,000/- f
ix) such other person as may be prescribed &) 1% of Net Worth >Same s




Meetings of Board and its Powers (Chart 3.6)
¥

Section 185 - Loan to Directors

e ——

No co. shall, directly
or indirectly,
advance any loan,
including any loan
represented by a
book debt to, or
give any guarantee
or provide any
security in
connection with any
loan taken by,—

a) any director of
co,, or of a co. which
is its holding co. or
any partner or
relative of any such
director; or

b) any firmin
which any such
director or relative
is a partner.

A company may
advance any loan,
subject to condition
that—

A) aSRis passed by
co.in GM.

B) loans are utilised
by borrowing
company for its
principal business
activities.

Nothing contained in sub-sec. (1)
& (2) shall apply to-
a) giving of anyloantoa

managing or whole-time director-

(i) as a part of conditions of
service extended by co. to all its
employees; or

(ii) pursuant to any scheme
approved by members by a SR; or
b) a co. which in ordinary course
of its business provides loans or
gives guarantees or securities for
due repayment of any loan & in
respect of such loans an interest
is charged at a rate notless than
rate of prevailing yield of 1 year,
3 years, 5 years or 10 years Govt.
security closest to tenor of loan;
or

c) any loan made by a holding co.
to its wholly owned subsidiary
€0. or any guarantee given or
security provided by a holding
co.in respect of any loan made to
its wholly owned subsidiary co.;
or

d) any guarantee given or
security provided by a holding
company in respect of loan made
by any bank or financial
institution to its subsidiary
company:

Provided that loans made under
clauses (c) & (d) are utilized by
subsidiary co. for its principal
business activities.

Contravention - Co.
shall be punishable
with fine which shall
not be less than 5L
Rs. but which may
extend to 25L Rs

(ii) every officer of
co.who is in default
shall be punishable
with imprisonment
for a term which may
extend to 6 months
or with fine which
shall not be less than
5L Rs. but which may
extend to 25LRs; &
(iii) Director or
other person to
whom any loan is
advanced or
guarantee or
security is given or
provided in
connection with any
loan taken by him or
the other person,
shall be punishable
with imprisonment
which may extend to
6 months or with
fine which shall not
be less than 5L Rs.
but which may
extend to 25L Rs,, or
with both.’

Section 187 - Investments of company to be held
in its own name

Section 187(1)
1) All
investments
made/held by
a Co.in any
property,
security or
other asset
shall be in its
own name
However, Co.
may hold any
shares in its
Subsidiary Co.
in name of
any nominee
or nominees
of Co.ifitis
necessary to
do so, to
ensure that
no. of
members of
Subsidiary Co.
is not reduced
below
statutory limit

Section 187(2)

Exceptions :
a) deposit with bank, being
bankers of company, any
shares or securities for

collection of any dividend
or interest payable thereon
b) deposit with, or transfer
to, or hold in name of, SBI
or scheduled bank, being

bankers, shares/securities,

in order to facilitate
transfer
Maximum time limit within

which such Bank should
transfer securities = 6 Mths
c) deposit with, or transfer
to, any person any shares or
securities, by way of
security for repayment of
any loan advanced to
company or performance of
any obligation undertaken
by it

d) hold investments in
name of a depository when
such investments are in
form of securities held by
company as beneficial
owner

ion 187(3) - Register
1) Any shares/securities not held
by Co. in its own name, shall be
maintained in register which shall
be open to inspection by any
member or debenture-holder
without any charge during
business hours subject to
reasonable restrictions imposed by
articles or in GM
As per Rules, Register shall:
1) Contain chronologically
particulars of investments in
shares/other securities beneficially
held by Co. but which are not held
in its own name
2) Record reasons for not holding
investments in its own name &
relationship or contract under
which investment is held in name
of other person
3) Co. shall also record whether
such investments are held in 3rd
party’s name for time being or
otherwise
4) Maintained at Registered office
of Co.
5) Preserved permanently & kept
in custody of CS or director or
other officer authorised by Board
(in case no CS)
6) Entries be authenticated by CS
or other person authorised by
Board

Section 189 - Register of contracts

or arrangements in which
directors are interested

1) Mandatory to keep register giving particulars of
contracts/arrangements as required under:

a) Section 184(2) [Interested Director] or

b) Section 188 [Related Party]

2) Duly filled & updated register shall be placed
before next BM & signed by all directors present at
meeting

3) As per Rules, it is to be maintained in Form MBP - 4
4) Director/KMP, within 30 days of appointment/
relinquishment disclose particulars specified u/s
184(1) relating to his interest in other
associations/other info relating to himself

5) To be kept at Registered Office & be open for
inspection during business hrs

6) Extracts may be taken & copies may be required by
member be furnished by Co.

7) It shall be produced at commencement of AGM &
remain open & accessible during continuance of
meeting to any member, even proxy has rights to
inspect

Section 189(1) not apply to contract/arrangement-

a) for sale, purchase or supply of any goods, materials
or services if value of such goods/materials or cost of
such services does not exceed Rs.5,00,000/- in
aggregate

b) by Banking Co. for collection of bills in ordinary
course of its business

Director who fails to comply - Penalty Rs. 25,000/-

In case of Sec. 8 Companies, Sec. 189 shall apply only if
transaction with reference to Sec. 188 on basis of terms &
conditions of contract or arrangement exceeds 1 L rupees
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Meetings of Board and its Powers (Chart 3.8)

Section 186 - Loan and Investment by Company

(Section applicable to both Public as well as Private Company)

v

v

v

v

v

v

v

v

Co.
incorporated
outside India if
such Co. has
Investment
Subsidiaries
beyond 2 layers
b) Subsidiary
Co. from having
investment
subsidiary for
meeting
requirements
under any law
or rule or
regulation

securities of any
body corporate,
exceeding

60% of its (PSC +
FR + SP) or
100% of its (FR +
SP)

whichever is
higher

Section 186(3)

Prior approval by
SR in GM
necessary if
existing &
proposed Loans/
guarantee/
security/
acquisition,
exceeds above
limits

required for all
investments to be
made, loans or
guarantee or security|
to be given

Also, prior approval
of public financial
institution
concerned where
any term loan is
subsisting, is to be
obtained if existing &
proposed Loans,
Investments,
Guarantee, Security
in aggregate exceeds
limits specified u/s
186(2) & any default
made in repayment

one or more SGs or both, in
respect of loans provided by
such company for funding
Industrial Research &
Development projects in
|furtherance objects as stated in
its MOA

Now sec 8 company having
holding of CG or 1 or more SGs >
26% can give loan for industrial
research & development project
below rate of interest

However, above exemption is
only applicable to sec 8 company
who is regular in filing annual
accounts & annual returns

taken by any
member & copies
may be furnished
to any member
on payment of
fees

Section 186(13)

Section 186(8)

Co. which made default in
repayment of deposits accepted
before/after commencement of
this Act or in payment of interest
thereon, shall not give any loan or
guarantee or provide any security
or make an acquisition till such
default is subsisting

Penalty:
Company - Fine -
Rs. 25,000/- to
Rs.5,00,000/-
Officer in default -
Imprisonment -
Upto 2 yrs

Fine - Rs. 25,000/-
to Rs. 1,00,000/-

registered under RBI
Act, 1934 & principal
business is acquisition
of securities
Exemption to NBFC
shall be for
investment & lending
activities

i) made by Co. whose
principal business is
acquisition of
securities

iii) of shares allotted
in pursuance of
Section 62(1)(a)

(iv) made by the
banking company or
an insurance
company or a housing
finance company,
making acquisition of
securities in ordinary
course of its business

loans/
guarantee/security/
acquisition in financial
statement

2) a) Co. shall maintain
register in Form MBP-2
& enter particulars of
loans/guarantees given,
securities provided &
acquisitions made
chronologically within 7
days of tranaction

b) It shall be preserved
permanently, kept in
custody of CS or other
person authorised by
Board and
authenticated by him
c) Can be maintained
either manually or in
electronic mode

d) Fees for copies not
exceed Rs.10 for each

page

Section 186(1) || Section 186(2) Section 186(4) Section 186(6) Section 186(9) Section 186(11) Rules* Restriction on number of layers for certain classes of holding companies
Co. shall unless ||Co. shall not Particulars of loans ||Co. registered u/s 12 of SEBI Act Register to be Section [except sub- |[1) Where Companies (Restriction on number of layers) Rules, 2017
otherwise (directly or given, investment shall not take inter-corporate maintained by Co.||section (1)], not loan/guarantee given |1) No company, other than company belonging to class specified in
prescribed, indirectly) made or guarantee ||loan/deposits exceeding limit by ||giving loan or applicable to or security provided by |sub-rule (2), shall have more than two layers of subsidiaries
make a) give any loan ||given or security SEBI/CG, and shall furnish in FS giving a a) loan/ guarantee/ |[|Co. to its wholly owned | Provided that provisions of this sub-rule shall not affect company
investment to any person or ||provided & purpose ||details of loan/ deposits guarantee or security provided by ||subsidiary or joint from acquiring company incorporated outside India with
through body corporate ||for which proposed Section 186(7) providing security||Banking Co, Insurance||venture, or acquisition |subsidiaries beyond 2 layers as per laws of such country
maximum 2 b) give any to be utilised by No loan shall be given at Interest ||°" making Co, Housing Finance ||is made by Holding Co, |Provided further that for computing number of layers under this
layers of guarantee or recipient of loan or Rate lower than prevailing yield of acquisition Co in ordinary course ||by way of subscription, |rule, one layer which consists of one or more wholly owned
Investment provide security ||guarantee or security| 1 year, 3 year, 5 year or 10 year on 186(10) of Business or Co purchase of securities of| subsidiary or subsidiaries shall not be taken into account
Companies to any body to be disclosed to : engaged in business ||its wholly owned 2) These provisions shall not apply to following classes of

Government Security closest to =
e corporate or members in Financial ([, o, 1) Register shall ' ||of financing of Co. or ||subsidiary, requirement |companies:

Raphons person Statements Nothing contained in this sub- be kept at providing of sub-section (3) of a) banking company as defined in Banking Regulation Act, 1949
Section 186(1) ||c) acquire by way section shall apply to company Registered Office |(infrastructural section 186 shall not b) non-banking financial company as defined in RBI Act, 1934 which
shall not affect- | |of subscription, Section 186(5) TAORICR 2606 6 niors ofpaid‘-up 2) OPE'? for facilities apply is registered with RBI & considered as systematically important
a) Co. from purchase or Kere caviial iv held by co Inspection b) acquisition - Provided Co. shall NBFC by RBI;

- - Sanctioning by UBR il sl 3) Extracts may be|; : : : . . . .
acquiring other | |otherwise, ¥ i) made by NBFC disclose details of such |c) insurance company being company which carries on business of

insurance in accordance with provisions of Insurance Act, 1938 &
IRDA Act, 1999

d) Government company u/s 2(45)

3) Provisions of this rule shall not be in derogation of proviso to
section 186 (1)

4) Every company, other than company referred to in sub-rule (2),
existing on or before commencement of these rules, which has
number of layers of subsidiaries in excess of ayers specified in sub-
rule (1) shall-

i) file, with Registrar a return disclosing details specified therein,
within period of 150 days from date of publication of these rules in
Official Gazette;

ii) not, after date of commencement of these rules, have any
additional layer of subsidiaries over & above layers existing on such
date; &

iii) not, in case one or more layers are reduced by it subsequent to
commencement of these rules, have number of layers beyond
number of layers it has after such reduction or maximum layers
allowed in sub rule (1), whichever is more

5) If any company contravenes any provision of these rules company
and every officer in default shall be punishable with fine which may
extend to Rs 10,000 &where contravention is a continuing one, with
further fine which may extend to Rs 1000 for every day after first

during which such contravention continues

Section 186 not applicable to - (a) Govt Co. engaged in Defence Production (b) Govt Co., other than a listed co. in case such co. obtains approval of Ministry or Dept. of CG which is administratively in charge of Co. or $G before giving any guarantee or providing any
kecurity or making any investment under the section




Meetings of Board and its Powers (Chart 3.9)

Comparison between Section 184, 185, 188

Section 184 -
Disclosure of Interest
by Director

Point of Difference

Section 185 - Loan to
Directors

Section 188 - Related
Party Transactions

Public Company 2% of PSC

Director + Relative + Any

B h ?
X RS Director

Private Company 2% of PSC

By whom? Director + Relative

Director/ Relative is

Fi
s Partner

Person on whose advice,
directions or instructions NA
director or manager is

accustomed to act

Any body corporate whose
BOD, MD or manager is
accustomed to act in

- = NA
accordance with advice,
directions or instructions of

director or manager

25% of Voting Power
Director + Any Director

Director + Member

Director

Director/ Relative is
Partner

NA

2% of PSC

Director + Relative

Member/ Director

Director + Relative

Director/Manager/
Relative is Partner
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Applicability of Various Sections (Chart 3A)
Section 135 - Corporate Social Responsibility _ Section 139(2) - Term of Auditor
Every Company* having - Following class of companies shall be required to appoint an internal auditor o a firm of internal auditors Following companies shall not appoint or re-appoint -
h I fass of hall be d | aud firm of | aud llowi shall
i) an individual as auditor for more than one term of 5 consecutive years &
¥ ¥ ¥ y ¥ y ii) an audit firm as auditor for more than two terms of 5 consecutive years
Net Worth Turnover Net Profit Listed Company Unlisted Public Company having - Private Company having -
Rs500Cror || O |[Rs1,000Cror|| O || ReSCror ¥ y ¥ y y
= =5 e ¥ 7 7 y tisted Company/| | nlsted public companies | Private imited companies
\ v / Paid Up Tumoweh 0/s Loans or| 0fs Tarnoier 0/s Loans or Paid up share capital Rs.10 | | Paid up share capital Rs.20
During any financial year shall constitute a CSR Share Capital] D Borrowings | |Depos Borrowings Cr or more Cr or more
Comitee or) or | or | or | T 4 7
Exceeding | —— Exceeding
*Includes its holding or subsidiary and Foreign Co having Ra30 Cror BOG o ee [P || Rs.00 Cr or O B
Branch/Project Offce in India more or more or more| | or more but having public borrowings from financial institutions,
'":" - Lo banks or public deposits of Rs. 50 Cr or more
Y Y During At any point of
At any point of time during preceding time during
During the preceding F.Y.
Dbt the preceding F.Y. EY. preceding £,
| Manner of circulation |
0 y l Section 137(1) - Filing of Financial Statements Section 149(1) - Independent Director
lited | & [ PublicCompanies ||| AsperRule3 of Companies Filng of Documents & forms n Extensble Business h v
Company * ¢ Reporting Language) Rules, 2015, following class of companies shallfile their FS & I At least one woman director shall be on the Board | Listed Pub
Net Worth Tumover other documents /s 137(1) with registrar in e-form "AOC-4 XBRL" for F.Y. Companﬁ Public Companies
More than More than Rs. i Ap:l, 2 mos 08 : v v v ¥ v v
RsdCr 100 v " T ! tited || & | :‘h" """"‘““‘P"‘i | [Atlen iy Inaggregate
7 Company d P
Y Co. lsted with| Paid Up Companies which were Paid Up Share| 13"of Share Turnover Oftlears
Financial statements may be sent - any shock Share Capitl Tu covered under Companies| taptl | Turnover Total Captal debentures
i) By electronic mode to members whose shareholding is | | [ exchangesin l Or II [ or | I or I (Filing of Documents & Or | Number of or or & deposits
in dematerialized format & have registered emails with India & their ReSCr or = Red0 G Forms in Extensible Rs. 100 Cror Rs. 300 Cr or Rs. 10 Cr Rs. 100 Cr Exceeding
depository Indian a.bwe orllhm Business Reporting Lo L or more or more Rs. 50 Cr
i) where Shareholding is held otherwise than by subsidiaries Language] Rules, 2011 | | |Any intermittent vacancy of woman director shall be 5 Y E
dematerialized format, to members who have positively b "' £ filled-up by Board at earliest but not ater Shall have at least two directors as
consented in writing for receiving by electronic mode Provided that companies in Banking, Insurance, Power Sector & Non-Banking | | [than immediate next Board meeting or 3 months from independent directors
iii) by dispatch of physical copies through recognized Financial Companies are exempted from XBRL filing B
mode of delivery in all other cases




Applicability of Various Sections (Chart 3B)

An audit committee shall be constituted by Board of | Vigil mechanism shall be formed - | i v
directors of: v
v v v v Listed Public : :
Public Companies
v v : Companies which have Company
ed Public vesnpames borrowed money from
i Public Companies Listed which accept = ) ‘b + 'b
Company : banks & public financial
Company depositsfrom| | =~ " | In aggregate,
@ * ,l, ublic institutions in excess of Paid Up Ofs loans
In aggregate, P Rs. 50 crore Share Turnover debantum' 2
Paid Up Capital
0/s loans or deposits
Share Turnover or " Or P
Caottal debentures -
P or deposits Rs. 10 Cr Rs. 100 Cr Exceeding
Or Or = = or more or more Rs. 50 Cr
Rs. 10 Cr Rs. 100 Cr Exceeding Section 203 - Appointment of Key
: (Simlilar to Audit Committee)
or more or more Rs. 50 Cr Managerial Personnel
(Simlilar to Independent Directors) Below mentioned companies should have ~ Section 204 - Secretarial Audit
following whole time key managerial personnel: Following companies shall annex with its Board's
: : — — 3) Managing Dlreetor, or Chief Encutiwlofﬁm report, a Secretarial Audit Report, given by
Section 151 - Small Shareholders Director or Manager 8.1 thelr;abssnce, Whola- tine Company Secretary in practice, in Form No. MR 3
3 Director *
Listed company, may upen b) Com
pany Secretary and
notice of not less than- Listed company may ) Chief Financial Officer v v
v opt to have director Listed l & J | Public Company |
[Ono-tanth of representing small + Company : @
One thousand v
total number shareholders suo Paid Up
small Listed I & “ Other Public Company |
motu Share Turnover
shareholders Company * Capital
Paid Up Share Capital
= £ Rs. 50 Cr or Rs. 250 Cr
whichever is lower, have small Rs. 10 Cr or more more or more
shareholders’ director elected \ v 7
by small shareholders Company other than above mentioned mmﬂ .mm ofﬂlhmmlﬁmhlp cgmm
“Small Shareholders” means shareholder holding shares ' companies, which has paid up share S oard of Directors of Co wiich comtehs of more thar 3000
of nominal value of not more than twenty pepitalicf Rs.. S onre oximore s have ok, shareholders, debenture-holders, deposit-holders & any other security
thousand rupees or such other prescribed sum L fimecompanysecretary | holders at any time during F.Y. shall constitute this Committee




Forms covered in Chapter 1, 2, 3 of our notes

Forms - Appointment and Qualification
of Directors

Sr. No

10

11

12

Form No.

DIR-1

DIR -2
(Filed by Director
with ROC)

DIR-3
(e-form)

DIR -4

DIR -5

DIR -6
(e-form)

DIR-7

DIR -8

DIR -9

DIR - 10

DIR - 11
(e-form])

DIR - 12
(e-form - filed by
Company with
RoC)

Description

Application for inclusion of name in
the databank of independent
Directors

Consent to Act as a Director of a
Company

Application for allotment of
Director ldentification NMumber

Verification of applicant for
application for DIN

Application for surrender of
Director Identification NMumber

Intimation of change in particulars
of Director to be given to the
Central Government

Verification of applicant for change
in DIMN particulars

Intimation by Director

Report by the company to
Registrar (in case of
Disqualification)

Form Of Appglication For Remowal
Of Disqualification Of Directors

Motice of resignation of a director
to the Registrar

Particulars of appointment of
Directors and the key managerial
personnel and the changes among
them

Forms - Meetings of Board and its Powers

Sr. No.

Form No.

MBP - 1
{interested
Director gives to
Board)

MEBP - 2

MBP - 3

MEBP - 4

Description

Motice of interest by director

Register of Loans, Guarantee,
Security & acquisition made by
Company

Register of investments not held in
its own name by the company
Register of contracts with related

party and contracts and Bodies etc.
in which directors are interested

Forms - Appointment & Remuneration of
Managerial Personnel

Sr. No.

Formm No.

MR- 1
{e-form)

MR - 2
{e-form)]

MR -3

Description

Return of Appointment of Key
Managerial Personnel

Form of Application to CG for
approval of appointment or
reappointment and remuneration
or increase in remuneration or
waiwver for excess or over payment
to MD or WTD or manager &
Commission or remuneration to
director

Secretarial Audit Report
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Where on scrutiny of any
document filed by Co or on
information received by him,
Registrar is of opinion that any
further information or
explanation or any further
documents relating to Co is
necessary, he may by written
notice require Co-

1) to furnish information or
explanation in writing or

2) to produce such documents,
within such reasonable time, as
may be specified in notice

On receipt of notice u/s 206(1),
it shall be duty of Co & of its
officers concerned to-

1) furnish such information or
explanation to best of their
knowledge & power &

2) produce documents to
Registrar within time specified
or extended by Registrar

Inspection, Inquiry & Investigation (Chart 4.1)
¥

Where such information
or explanation relates to
any past period, officers
who had been in
employment for such
period, if so called upon
by Registrar through
notice served on them in
writing, shall also furnish
such information/
explanation to best of
their knowledge

Registrar may by another
written notice call on Co.
to produce for his
inspection such further
books of account, books,
paper:

1) if no information or
explanation is furnished
2) documents furnished
or explanation furnished
is inadequate

1) Registrar may call on

Co to furnish in writing
any information or
explanation-

a) on basis of
information available
with him or

b) on representation
made to him by any
person that business of
Co. is being carried on
for a fraudulent or
unlawful purpose or

c) grievances of

| |investors are not being

addressed,

2) Where business has
been or is being carried
on for fraudulent or
unlawful purpose,
every officer in default
shall be punishable for
fraud in manner as
provided in Section 447

Section 207 - Conduct of
inspection and inquiry

Section 207(1) - Duty of director,
officer or employee

Where Registrar/ Inspector calls for
books of account & other books and
papers u/s 206, it shall be duty of
every director, officer or other
employee of Co:

a) to produce all documents &

b) to render assistance to Registrar/
Inspector in connection with such
inspection

Section 207(2) - Powers of
Registrar/ Inspector

Registrar/ Inspector making an
inspection or inquiry

a) Make or cause to be made copies
of books of account and other books
b) Place any marks of identification

Section 207(4) - Penalty for
Contravention

a) Imprisonment upto 1 year &

b) Fine - Rs. 25,000/- to Rs.1,00,000/-
c) If director/ officer has been
convicted of offence under this
section, he shall, on & from date he
is so convicted, be deemed to have
vacated his office

Section 207 (3) -
Registrar/ Inspector
to exercise certain
powers of Civil Court

Registrar or inspector
making an inspection
or inquiry shall have
all powers as are
vested in a civil court
under the Code of Civil
Procedure, 1908, while
trying a suit in respect
of the following
matters, namely-

1) Discovery &
production of books of
account and other
documents

2) Summoning &
enforcing attendance
of persons &
examining them on
oath, &

3) Inspection of any
books, registers &
other documents of Co
at any place

Registrar or
inspector
shall, submit
report in
writing to CG
along with
documents, if
any & report
may, if
necessary,
include
recommendati
on that
further
investigation
into affairs of
Cois
necessary
giving his
reasons in
support




Inspection, Inquiry & Investigation (Chart 4.2)
L 2

Section 209 - Search
and seizure

Section 209(1) -
Circumstances for
seizure

Registrar/
Inspector has
reasonable ground
to believe that
books & papers of-
a) Company, or

b) relating to

KMP or

¢) any director or
d) auditor or

e) CS in practice
are likely to be
destroyed,
mutilated, altered,
falsified or
secreted, he may,
after obtaining an
order from Special
Court for seizure
of such books &
papers,

i) Enter, with
assistance at
places where such
books or papers
are kept &

ii) Seize such
books & papers
after allowing Co
to take copies or
extracts

Section 209(2)
Period of seizure

1) Registrar or
inspector shall
return books &
papers seized in
any case not later,
than 180" day
after such
seizure, to Co

b) Books &
papers may be
called for further
period of 180
days by an order
in writing if they
are needed again
2) Registrar or
inspector may,
take copies of, or
extracts or place
identification
marks on them
before returning
such Books &
Papers

Section 210 -
Investigation into
affairs of company

Section 210(1) - Investigation
in opinion of CG

Where CG is of opinion, that
it is necessary to investigate
into affairs of Co-

1) On receipt of Registrar's
Report

2) Intimation of special
resolution passed by Co or
3) Public interest

it may order an Investigation

Section 210(2) - Investigation

on order by court/ Tribunal

Where Order is passed by
court or Tribunal that affairs
of Co ought to be
investigated, CG shall order
an investigation

Section 210(3) -
Appointment of inspectors

1) CG may appoint 1 or more
persons as inspectors to
investigate into affairs of Co
& Report thereon

2) CG may require applicant
to give security not exceeding
Rs. 25,000/- for expenses of
investigation

3) Above referred security
shall be refunded to
applicant if investigation
results in prosecution

Section 211 -
Establishment of
Serious Fraud
Investigation Office

Section 211(1) - Setting up of
SFo

A) The Central Government
shall, by notification, establish
an office to be called The
Serious Fraud Investigation
office to investigate frauds
relating to a company

B) The SFIO Shall : Headed by a
Director, & consists of number
of experts from various fields

Section 211(2) - Composition of
SFIO

The Central Government shall,

by notification, appoint a

Director in the SFIO, who shall

be an officer not below the

rank of a Joint Secretary

Section 212 - Investigation into affairs of

Company by Serious Fraud Investigation Office

SECTION 213 - INVESTIGATION INTO
COMPANY’S AFFAIRS IN
OTHER CASES

1) Where CG

a) On receipt of report of Registrar/
Inspector

b) On intimation of a special resolution
passed by Co

¢) Public interest

d) On request from any Department of CG
or 5G

is of opinion that it is necessary to
investigate into affairs of Co by SFIO, CG
may, by order, assign investigation into
affairs of said Co to SFIO

2) Where any case has been assigned to
SFIO for investigation under this Act, no
other investigating agency of CG or any SG
shall proceed with investigation

3) Director, SFIO shall cause affairs of Co to
be investigated by an Investigating Officer
4) Co & its officers & employees be
responsible to provide all information,
explanation, documents & assistance

5) No person accused of any offence under
those sections shall be released on bail or
on his own bond unless

a) Public Prosecutor has been given an
opportunity to oppose &

b) Reasonable grounds for believing that he
is not guilty of such offence & that he is not
likely to commit any offence while on bail
6) Person who is under age of 16 years or is
woman or is sick or infirm, may be released
on bail, if Special Court so directs

7) SFIO shall submit an interim report &
investigation report to CG

8) Any Director or
Additional Director or
Assistant Director or
SFIO can arrest the
person on basis of all of
following points:

a) If officer is authorised
to do so by CG on general
or special order.

b) Officer have evidence
to believe that person is
guilty of offence under
this section

9) After arrest of person
by above stated officers,
they shall forward copy
of order along with
material in his
possession to SFIO0 ina
sealed envelop

10) Every person
arrested shall within 24
hours, be taken to
Judicial Magistrate or
Metro politan
Magistrate, as case may
be, having jurisdiction
Provided that period of
24 hours shall exclude
time necessary for
journey from place of
arrest to Magistrate’s
court

The Tribunal may,

a) on an application made by-
i) not less than 100 members or
members holding not less than
1/10th of the total voting
power, in case of a co. having
a share capital; or

i) not less than 1/5th of the
persons on the co's register of
members, in case of a co
having no share capital,

b) Order by tribunal: On an
application made to it by any
other person or otherwise, if it
is satisfied that there are
circumstances suggesting that-
i) business of co is being
conducted with intent to
defraud its creditors, members
or any other person or
otherwise for a fraudulent or
unlawful purpose

ii) persons concerned in
formation of co or
management of its affairs have
in connection there with been
guilty of fraud, misfeasance or
other misconduct towards co
or towards any of its members;
or

iii) members of co have not
been given all information
with respect to its affairs which
they might reasonably expect,

order, after giving a reasonable
opportunity of being heard to
parties concerned, that affairs of
the co ought to be investigated
by an inspector or inspectors
appointed by CG & where such
an order is passed, CG shall
appoint one or more competent
persons as inspectors to
investigate into affairs of co in
respect of such matters & to
report thereupon to it in such
manner as the CG may direct:

¢) Punishment in case of guilty:
Provided that if after
investigation it is proved that—
(i) business of co is being
conducted with intent to defraud
its creditors, members or any
other persons or otherwise for a
fraudulent or unlawful purpose,
or that co was formed for any
fraudulent or unlawful purpose;
or (ii) any person concerned in
formation of co or management
of its affairs have in connection
therewith been guilty of fraud,
then, every officer of co who is
in default & person or persons
concerned in formation of co or
management of its affairs shall
be punishable for fraud in
manner as provided in sec 447
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Section 214 - Security
for payment of costs
and expenses of
investigation

Section 216 -
Investigation of
ownership of Co

Where an investigation is
ordered by CG in pursuance
of section 210(1)(b), or in
pursuance of an order made
by Tribunal u/s 213, CG may
before appointing an
inspector u/s 210(3) or clause
(b) of section 213, require
applicant to give such
security not exceeding Rs.
25,000 as may be prescribed,
as it may think fit, for
payment of the costs &
expenses of investigation &
such security shall be
refunded to applicant if
investigation results in
prosecution

Section 215 - Firm,
Body Corporate or
Assosiation not to be
Appointed as

Inspector

No Firm, body corporate or
other association shall be

appointed as an inspector

1) CG may appoint 1 or more
inspectors to investigate &
report on matters relating to
Co, & its membership for
purpose of determining true
persons—

a) Who are financially
interested in success or failure
b) Who are able to control or
materially influence policy of
Co

2) CG define scope of
investigation & may limit
investigation to matters
connected with particular
shares or debentures

3) Sec 216(2):-

CG shall appoint one or more
inspectors under that sub-
section, if Tribunal, in course
of any proceeding before it,
directs by an order that affairs
of the co ought to be
investigated as regards
membership of co & other
matters relating to co, for
purposes specified in sub-
section (1)

Section 217 -
Procedure, Powers,
Etc. of Inspectors

Section 219 -Power of

inspector to conduct

investigation into
affairs of related Co

SECTION 218 - PROTECTION OF

EMPLOYEES DURING INVESTIGATION

a) It shall be duty of all officers
and other employees to
preserve and to produce to an
inspector or any person
authorised by him in this
behalf all books and papers -
otherwise to give to the
inspector all assistance.

b) The inspector may require
any body corporate, other
than a body corporate
referred in point (1) to furnish
such information to, or
produce such books and
papers.

c) The inspector shall not keep
in his custody any books and
papers produced under point
(1) or point (2) for more than
180 days

(1) inspector may examine on
oath — (a) any of the persons
referred to in point (1); and
any other person with the
prior approval of the Central
Government. - inspector

d) shall have all the powers as
are vested in a civil court.

e) Officers of CG, SG, police or

If an inspector appointed u/s
201/212/213 considers it
necessary, he can also investigate
affairs of

a) Any body corporate which is, or
has at any relevant time been Co's
Subsidiary/ Holding Co, or
Subsidiary of its Holding Co

b) Any Body Corporate which is, or
has at any relevant time been
managed by any person as MD or
as manager

c) Any other body corporate whose
BOD comprises nominees of Co

d) Any person who is or has at any
relevant time been Co’s MD or
manager or employee

1) Approval of tribunal to take action against the employee:
a) during course of any investigation of affairs & other
matters of or relating to a company, other body corporate or
person under sec 210, sec 212, sec 213 or sec 219

b) during pendency of any proceeding against any person
concerned in conduct & management of affairs of a co under
Chapter XVI, such co, other body corporate or person
proposes—

i) to discharge or suspend any employee; or

ii) to punish him, whether by dismissal, removal, reduction in
rank or otherwise; or

iii) to change terms of employment to his disadvantage,

2) Action against employee: If co, other body corporate or
person concerned does not receive within 30 days of making
of application under sub-sec (1), approval of Tribunal, then
& only then, other body corporate or person concerned may
proceed to take against the employee, the action proposed.
3) Appeal: If co, other body corporate or person concerned is
dissatisfied with objection raised by Tribunal, it may, within
a period of 30 days of receipt of notice of objection, prefer
an appeal to Appellate Tribunal in such manner & on
payment of such fees as may be prescribed.

4) Final and Binding order: decision of Appellate Tribunal on
such appeal shall be final & binding on Tribunal & on co,
other body corporate or person concerned.

5) Over-riding effect: For removal of doubts, it is hereby
declared that provisions of this sec shall have effect

without prejudice to provisions of any other law for time
being in force
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Section 220 -
Seizure of

Documents by
Inspector

SECTION 221 - FREEZING OF ASSETS OF
COMPANY ON INQUIRY &
INVESTIGATION

SECTION 222 - IMPOSITION
OF RESTRICTIONS UPON
SECURITIES

Section 223 -
Inspector's
Report

a) Where in course of an
Investigation under this
Chapter, inspector has
reasonable grounds to
believe that books and
papers of, or relating to,
any company or other
body corporate or
manag- ing director or
manager of such
company are likely to be
destroyed, mutilated,
altered, falsified or
secreted, inspector may
enter

b) seize books and
papers as he considers
necessary

c) custody books &
papers seized under this
section for such period
not later than
conclusion of
Investigation

1) Order of the tribunal:

Where it appears to Tribunal, on a reference made to
it by CG or in connection with any inquiry or
investigation into affairs of a co under this Chapter or
on any complaint made by such number of members
as specified under sub-section (1) of sec 244 or a
creditor having 1 lakh amount outstanding against co
or any other person having a reasonable ground to
believe that the removal, transfer or disposal of
funds, assets, properties of co is likely to take place
in a manner that is prejudicial to interests of co or
its shareholders or creditors or in public interest, it
may by order direct that such transfer, removal or
disposal shall not take place during such period not
exceeding 3 years as may be specified in the order or
may take place subject to such conditions and
restrictions

as the Tribunal may deem fit.

2) Punishment in case of contravention of order of
tribunal: In case of any removal, transfer or disposal
of funds, assets, or properties of co in contravention
of the order of Tribunal under sub-section (1), co
shall be punishable with fine which shall not be less
than 1 lakh rupees but which may extend to 25 lakh
Rs & every officer of co who is in default shall be
punishable with imprisonment for a term which may
extend to 3 years or with fine which shall not be less
than Rs.50,000 but which may extend to five lakh
rupees, or with both

1) Tribunal may by order put restrictions
upon securities: Where it appears to
Tribunal, in connection with any
investigation under sec 216 oron a
complaint made by any person in this
behalf, that there is good reason to find
out relevant facts about any securities
issued or to be issued by a co & Tribunal
is of opinion that such facts cannot be
found out unless certain restrictions, as it
may deem fit, are imposed,

Tribunal may, by order, direct that
securities shall be subject to such
restrictions as it may deem fit for such
period not exceeding 3 years as may be
specified in order

2) Punishment in case of contravention
to an order:

Where securities in any co are issued or
transferred or acted upon in
contravention of an order of Tribunal
under sub-sec (1), co shall be punishable
with fine which

shall not be less than 1 lakh rupees but
which may extend to25 lakh Rs &

every officer of co who is in default shall
be punishable with imprisonment for
term which may extend to 6 month or
with fine which shall not be less than
25000 rupees but which may extend to 5
lakh rupees, or with both

An inspector appointed
under this Chapter
(Chapter XIV- Inspection,
Inquiry and
Investigation) may, and
if so directed by CG
shall, submit interim
reports to that
Government, & on
conclusion of
investigation, shall
submit a final report to
G

A copy of report may be
obtained by members,
creditors or any other
person whose interest
is likely to be affected
by making an
application in this
regardto CG

Section 224 -
Action to be Taken in
Pursuance of
Inspector's Report

Section 225 - Expenses of

investigation

If, from inspector's report,
made ufs 223, it appears to CG
that any person has, in relation
to company or in relation to
any other body corporate or
other person whose affairs
have been investigated under
this Chapter been guilty of any
offence for which he is
criminally liable, CG may
prosecute such person for
offence and it shall be duty of
all officers & other employees
of company or body corporate
to give CG necessary assistance

1) Expenses of, & incidental to, an investigation by

inspector appointed

by CG under this Chapter other than expenses of

inspection u/s 214 shall be defrayed in first
instance by CG, but shall be reimbursed by

following persons to extent mentioned below,

namely:
a) any person who is convicted on prosecution
instituted, or who is ordered

to pay damages or restore any property in

proceedings brought, u/s 224, to extent that he
may in same proceedings be ordered to pay said
expenses as may be specified by court convicting
such person, or ordering him to pay such damages

or restore such property, as case may be;

b) any company or body corporate in whose name
proceedings are brought as aforesaid, to the extent

of amount or value of any sums or property

recovered by it as a result of such proceedings;
¢) unless, as a result of investigation, prosecution is

instituted u/s 224,

i) any company, body corporate, managing director
or manager dealt with by report of inspector; &

ii) the applicants for investigation, where inspector
was appointed u/s 213, to such extent as CG may

direct
2) Any amount for which a company or body

corporate is liable under clause (b) of sub-section

(1) shall be a first charge on sums or property
mentioned in that clause
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Section 226 -
Voluntary Winding up
of Company Etc, Not
to stop Investigation
Proceedings

SECTION 227 LEGAL
ADVISERS AND
BANKERS NOT TO
DISCLOSE
CERTAIN
INFORMATION

Section 228 -

Investigation Etc. of

Foreign Company

Section 229 - Penalty for
Furnishing False Statement,
Mutilation, Destruction of
Documents

An investigation under this
Chapter may be initiated
notwithstanding, and no such
investigation shall be stopped or
suspended by reason only of, the
fact that—

a) an application has been made
under section 241;

b) the company has passed a
special resolution for voluntary
winding up; or

c) any other proceeding for the
winding up of the company is
pending before the Tribunal.

Nothing in this Chapter shall
require the disclosure to the
Tribunal or to CG

or to Registrar or to an
inspector appointed by CG

a) by a legal adviser, of any
privileged communication
made to him in that capacity,
except as respects name
address of his client; or

b) by the bankers of any
company, body corporate, or
other person, of any
information as to the affairs of
any of their customers, other
than such company, body
corporate, or person

Provisions of this Chapter
(Chapter XIV- Inspection,
Inquiry & Investigation) shall
apply mutatis mutandis to
inspection, inquiry or
investigation in relation to
foreign companies

Where a person who is required to provide
an explanation or make a statement during
the course of inspection, inquiry or
investigation, or an officer or other employee
of a company or other body corporate which
is also under investigation,—

a) destroys, mutilates or falsifies, or conceals
or tampers or unauthorisedly removes, or is
a party to the destruction, mutilation or
falsification or concealment or tampering or
unauthorised removal of, documents relating
to the property, assets or affairs of the
company or the body corporate

b) makes, or is a party to the making of, a
false entry in any document concerning
company or body corporate

c) provides an explanation which is false or
which he knows to be false

he shall be punishable for fraud in manner as
provided in section 447
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Section 230 - Power to compromise or make arrangements with creditors and members

Sub-section (1)

1) Where
compromise or
arrangement is
proposed between-
a) Co&its
creditors/

b) Co & its members,
Tribunal may, on
application in Form
NCLT-1, order
meeting

of creditors, or of
members, to be
called, held &
conducted in manner
as Tribunal directs
2) Application sent
by Co. or of creditor
or member,

or in case of Co.
being wound up -
liquidator

3) Explanation:
Arrangement
includes
reorganisation of
company’s share
capital by
consolidation of
shares or by division
of shares, or by both
methods

Sub-section (2)

1) Co. or other person, by whom
application is made, shall
disclose to Tribunal by affidavit
in Form NCLT-6:

a) all material facts, such as
|atest financial position of Co,
Auditor’s report & pendency of
any investigation or proceedings
against Co.

b) reduction of share capital of
Co. ifany,

¢) any scheme of corporate debt
restructuring consented to by not
|ess than 75% of secured
creditors in value, including:

i) Creditor’s responsibility
statement in Form CAA-1;

ii) safeguards for protection of
other secured & unsecured
creditors;

iii) report by auditor that fund
requirements after corporate
debt restructuring shall conform
to liquidity test based upon
estimates provided to them by
Board;

iv) where Co. proposes to adopt
corporate debt restructuring
guidelines specified by RBI,
statement to that effect; &

v) valuation report in respect of
shares & property & all assets by
registered valuer

Sub-section (3)

1) Notice of meeting pursuant to order of Tribunal in Form CAA-2 be sent
to all creditors & all members & debenture-holders, individually by
registered post/ speed post/ courier/ email/ hand delivery at registered
address

2) Notice accompanied by scheme of compromise or arrangement,
valuation report & statement disclosing following details (Rule &%)

a) details of order of Tribunal (b) details of company

¢) relationship subsisting between companies who are parties to scheme
(holding/ subsidiary/ associate)

d) date of board meeting at which scheme was approved by BOD

e) explanatory statement disclosing details of scheme

f) disclosure about effect of compromise or arrangement on KMP,
Directors, prompters, non-promoters, creditors, employees, deposit
trustee, debenture trustee, etc.

g) Disclosure about effect of compromise or arrangement on material
interests of directors, KMP & debenture trustee

h) investigation or proceedings, if any, pending against Co.

i) details of availability of documents for obtaining extract/copies for
inspection

j) details of approvals, sanctions or no-objection from regulatory or other
governmental authorities

k) statement that persons to whom notice is sent may vote in meeting
3) Notice & other documents shall also be placed on website of Co. & in
case of Listed Co, sent to SEBI & stock exchange where securities of are
listed, for placing on their website & also be published in newspapers at
least 1 English newspaper & in at least 1 vernacular newspaper (Rule 7*)
4) Notice by Advertisement shall indicate time within which copies of
compromise or arrangement shall be made available free of charge from
registered office

5) Chairperson or other person directed to issue advertisement & notice
shall file affidavit before Tribunal not less than 7 days before date fixed
for meeting or date of first meeting, stating that directions regarding
issue of notice & advertisement duly complied (Rule 12*)

Sub-section (4)

1) Notice shall provide that
persons to whom it is sent
may vote in meeting either
themselves or through proxies
or by postal ballot or through
electronic means to adoption
of compromise or
arrangement within 1 month
from date of receipt of such
notice (Rule 9%)

2) Objection to compromise
or arrangement be made only
by persons holding not less
than 10% of shareholding or
having outstanding debt
amounting to not less than
5% of total outstanding debt
as per latest audited FS

3) Report of result of meeting
shall be in Form CAA-4 & shall
state no. of creditors or no. of
members present & who
voted either in person or by
proxy, or through electronic
means (Rule 13%)

4) Report shall be submitted
to Tribunal by Chairperson,
within time fixed by Tribunal,
or where no time has been
fixed, within 3 days after
conclusion of meeting (Rule
14*)

Sub-section (5)

1) Notice in Form
CAA-3, along with
all documents shall
also be sent to (G,
income-tax
authorities, RBI,
SEBI, Registrar,
respective stock
exchanges, Official
Liquidator, CCl &
other sectoral
regulators or
authorities likely to
be affected

2) Representations,
if any, to be made
by them shall be
made within period
of 30 days from
date of receipt of
such notice, failing
which, it shall be
presumed that they
have no
representations to
make on proposals
(Rule 8%)

Sub-section (6)

1) Where, at meeting, majority
of persons representing three-
fourths in value of creditors or
members, voting in person or
by proxy or by postal ballot,
agree to any compromise or
arrangement & sanctioned by
Tribunal by order, same shall
be binding on Co, all creditors,
or members, or in case of Co.
being wound up, on liquidator
& contributories

2) Rule 15%;: Co (or its
liquidator), shall, within 7 days
of filing of report by
Chairperson, present petition
to Tribunal in Form CAA-5 for
sanction of scheme

3) Rule 16%; (a) Tribunal - fix
date for hearing of petition, &
notice of hearing shall be
advertised in same newspaper
in which notice of meeting was
advertised, or other newspaper
as Tribunal may direct, not less
than ten days before date fixed
for hearing

(b) Notice of hearing also be
served by Tribunal to objectors
& to CG & other authorities
who made representation
under Rule 8

Sub-section (7)

1) Order in Form CAA-6 made by
Tribunal shall provide following
matters:

a) where compromise or
arrangement provides for
conversion of preference shares
into equity shares, such
preference shareholders shall be
given option to either obtain
arrears of dividend in cash or
accept equity shares equal to
value of dividend payable;

b) protection of any class of
creditors;

c) if compromise or arrangement
results in variation of
shareholders’ rights, it shall be
given effect to under provisions
of section 48;

d) if compromise or arrangement
is agreed to by creditors,
proceedings pending before BIFR
shall abate;

e) other matters necessary to
effectively implement terms of
compromise or arrangement

2) No compromise or
arrangement be sanctioned by
Tribunal unless certificate by
auditor filed with Tribunal that
accounting treatment, proposed
in scheme is in conformity with
AS prescribed u/s 133

Sub-section (8)
Order of Tribunal
shall be filed with
Registrar by the
company within
period of 30 days of
receipt of order

Sub-section (9)

Tribunal may
dispense with
calling of meeting
of creditor where
creditors, having at
least 90% value,
agree & confirm, by
way of affidavit, to
scheme of
compromise or
arrangement

No compromise or
arrangement in
respect of any buy-
back of securities
shall be sanctioned
by Tribunal unless
such buy-back is in
accordance with
section 68

* Companies (Compromises, Arrangements and Amalgamations) Rules, 2017

The word "Tribunal "wherever it occurs in sections 230 to 232, the words "Central Government” shall be substituted. Hence, now process of compromise & arrangement will be executed by central government which was earlier executed by NCLT
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Section 231 - Power of

Tribunal to enforce
compromise/ arrangement

1) Where Tribunal makes
order ufs 230 sanctioning
compromise/ arrangement, it:
a) shall have power to
supervise implementation of
compromise/ arrangement;
b) give directions in regard to
any matter or make
modifications in compromise
or arrangement

2) lf Tribunal is satisfied that
compromise or arrangement
cannot be implemented
satisfactorily with or without
modifications, & Co. is unable
to pay its debts as per
scheme, it may make order
for winding up of Co. ufs 273
3) Section also applies to Co.
of which, order has been
made before commencement
of this Act

Section 232 - Merger & Amalgamation of Companies

* Where application is made to
Tribunal for sanctioning of
compromise/ arrangement
proposed between Co. & any
persons & it is shown to Tribunal:
a) compromise/ arrangement has
been proposed for purposes of, or
in connection with, scheme for
reconstruction of Co. or companies
involving merger or amalgamation
of 2 or more companies; &

b) whole or any part of
undertaking, property or liabilities
of transferor Co. required to be
transferred to transferee Co. or is
proposed to be divided among &
transferred to 2 or more
companies,

* Tribunal may, order meeting of
creditors or members, as case may
be, to be called, held & conducted
in manner as Tribunal may direct &
Section 230(3) to (6) shall apply
mutatis mutandis

* Where order has been made by
Tribunal, merging Co. or Co. in
respect of which division is
proposed, also be required to
circulate following for meeting so
ordered by Tribunal:

a) draft of proposed terms of scheme
drawn up & adopted by directors of
merging Co,;

b) confirmation that copy of draft
scheme has been filed with Registrar;
¢) report adopted by directors of
merging companies explaining effect
of compromise on shareholders,
KMP, promotors & non-promoter
shareholders

d) report of expert with regard to
valuation,

e) supplementary accounting
statement f last annual accounts of
any of merging Co. relate to F.Y
ending more than 6 months before
first meeting of Co. summoned for
approving scheme

* Tribunal, after satisfying that procedure has been
complied with, by order, sanction compromise/
arrangement & make provision for following matters:

a) transfer to transferee Co. of whole or any part of
undertaking, property or liabilities of transferor Co. from
date determined by parties unless Tribunal decides
otherwise;

b) allotment or appropriation by transferee Co. of any
shares, debentures, policies or other like instruments in
Co. which, are to be allotted or appropriated by that Co.
to or for any person

Provided that transferee Co. shall not, hold shares in its
own name or in name of any trust on its behalf or on
behalf of any of its subsidiary or associate companies &
such shares shall be cancelled or extinguished;

¢) continuation by or against transferee Co. of legal
proceedings pending by or against transferor Co. on date
of transfer;

d) dissolution, without winding-up, of transferor Co

e} provision to be made for persons who dissent from
compromise or arrangement;

f) where share capital is held by non-resident
shareholder under FDI norms or guidelines specified by
(G, allotment of shares of transferee Co. as specified in
order;

g) transfer of employees of transferor to transferee,

h) where transferor is listed Co, & transferee is
unlisted Co.-

A) transferee Co. shall remain unlisted until it
becomes listed Co.

B) if shareholders of transferor decide to opt out of
transferee, provision be made for payment of value
of shares held by them & other benefits as per pre-
determined price formula or after valuation is made
» Amount of payment or valuation not be less than
that specified by SEBI under regulations framed by it;
i) where transferor Co. is dissolved, fee, paid by
transferor Co. on its authorised capital shall be set-
off against fees payable by transferee Co. on its
authorised capital subsequent to amalgamation;

) such incidental, consequential & supplemental
matters necessary to secure that M & A is fully &
effectively carried out

* No compromise/ arrangement be sanctioned by
Tribunal unless certificate by Co.'s auditor filed with
Tribunal that accounting treatment, proposed in
scheme is in conformity with AS prescribed u/s 133

Where order provides for transfer of any
property or liabilities, then property be
transferred to transferee Co. & liabilities
shall be transferred to transferee Co. & any
property, if order so directs, be freed from
charge which by virtue of compromise/
arrangement, cease to have effect

Co. shall file certfied .copy.o‘f order with
Registrar for registration within 30 days of
receipt of certified copy of order

Scheme indicate appointed date from which
it shall be effective & scheme be deemed to
be effective from such date

Every Co. until completion r;f scheme, file
statement in Form CAA-8 & within 210 days
from end of each F.Y. (as per Rule 21*) with
Registrar every year duly certified by CA/
cost accountant/ CS in practice indicating
that scheme is being complied with orders
of Tribunal or not

* Rule 20* - Order made under section 232 read with section 230 shall be in Form No.CAA.7 with such variation as circumstances may require

The word "Tribunal “wherever it occurs in sections 230 to 232, the words "Central Government” shall be substituted. Hence, now process of compromise & arrangement will be executed by central government which was earlier executed by NCLT
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Section 233 - Merger or Amalgamation of Certain Companies

v

v

v

\

v

Sub-section (1)

Sub-section (2

Sub-section (6}

Sub-section (9)

Sub-section (11)

1) Scheme of merger/ amalgamation
may be entered into between 2 or
more small companies or between
holding Co. & its wholly-owned
subsidiary Co. or other classes of
companies, subject to following:

a) notice of proposed scheme inviting
objections or suggestions, from
Registrar & Official Liquidators or
persons affected by scheme within 30
days is issued by transferor &
transferee in Form CAA-G (Rule 25%)
b) objections & suggestions received
are considered by companies in GM &
scheme is approved by members at
GM holding at least 90% of total
number of shares;

¢) Companies involved in merger files
declaration of solvency, with Registrar
in Form CAA-10 (Rule 25%)

d) scheme is approved by majority
representing nine-tenths in value of
creditors of respective companies
indicated in meeting convened by Co.
by giving a notice of 21 days along
with scheme

Transferee Co. file copy of approved scheme,
with CG, Registrar & Official Liquidator

* Rule 25(4)* Transferee shall, within 7 days
after conclusion of meeting of members or
creditors, file copy of scheme along with
report of result in Form No. CAA.11 with CG,
along with fees

Sub-section (3)

On receipt of scheme, if Registrar or Official
Liquidator has no objections or suggestions to
scheme, CG shall register same & issue
confirmation to companies in Form CAA-12
(Rule 25)

On receipt of application from CG or
any person, if Tribunal, for reasons to
be recorded in writing, is of opinion
that scheme should be considered as
per procedure laid down u/s 232,
Tribunal may direct accordingly or
confirm scheme by order as it deems
fit

+ If CG does not have objection or
does not file application before
Tribunal, it shall be deemed it has no
objection to scheme

Sub-section [1)

Sub-section (4

If Registrar or Official Liquidator has objections
or suggestions, he may communicate same in
writing to CG within period of 30 days

 If no communication is made, it shall be
presumed that he has no objection

I Sub-section (5] |

If CG after receiving objections or suggestions
is of opinion that scheme is not in public
interest or in interest of creditors, it may file
application before Tribunal within period of 60
days of receipt of scheme stating objections in
Form CAA-13 (Rule 25)

Confirmation Order be communicated
in Form INC 28 to Registrar having
jurisdiction over transferee & persons
concerned & Registrar shall register
scheme & issue confirmation to
companies & confirmation be
communicated to Registrars where
transferor Co. situated

Registration of scheme shall have
following effects:

a) Transfer of property or liabilities of
transferor to transferee

b) charges, on property of transferor
Co. shall be enforceable as if charges
were on property of transferee Co.

¢) legal proceedings by or against
transferor Co. pending before court of
law be continued by or against
transferee Co.

d) Where scheme provides for
purchase of shares held by dissenting
shareholders or settlement of debt
due to dissenting creditors, amount
to extent unpaid, become liability of
transferee Co

Transferee Co. shall file application
with Registrar along with scheme
registered, indicating revised
authorised capital & pay fees due on
revised capital:

* Fee, paid by transferor Co. on
authorised capital prior to merger/
amalgamation with transferee Co.
shall be set-off against fees payable
by transferee Co. on authorised
capital enhanced by merger/
amalgamation

Sub-section (12)

Sub-section (10

Registration of scheme shall be
deemed to have effect of dissolution
of transferor Co. without process of
winding-up

Transferee Co. shall not on merger/
amalgamation, hold shares in its own
name or in name of any trust either
on its behalf or on behalf of its
subsidiary, associate Co. & all shares
shall be cancelled or extinguished on
merger/ amalgamation

Section shall mutatis mutandis apply
to Co. or specified in sub-section (1)
in respect of scheme of compromise/|
arrangement referred to u/s 230 or
division/ transfer of Co, referred to
ufs 232(1)(b)

Sub-section (13)

CG may provide for merger or
amalgamation of companies

I Sub-section (14) |

Co. covered under this section may
use provisions of section 232 for
approval of scheme

Section 234 - Merger or

amalgamation of Co. with

Foreign Co.
1) This Chapter unless otherwise
provided under any other law, shall
apply mutatis mutandis to schemes of
mergers, amalgamations between
companies registered under this Act &
companies incorporated in countries
notified by CG
* CG may make rules, in consultation
with RBI
2) Foreign Co. may with prior approval
of RBI, merge into Co. registered under
this Act or vice versa & terms &
conditions of scheme of merger may
provide for payment of consideration to
shareholders of merging Co. in cash, or

in Depository Receipts, or partly in cash
& partly in Depository Receipts, as per
scheme to be drawn up for purpose

3) Rule 25A: » Compliance with Sections
230 to 232 of Act & rules required for
such mergers

* Transferee ensure that valuation
conducted by valuers in accordance
with internationally accepted principles
on accounting & valuation

» Declaration to this effect be attached
with application made to RBI
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Section 235 - Power to acquire shares of shareholders dissenting from scheme

Section 236 - Purchase of minority shareholding

or contract approved by majority

Where scheme/
contract involving
transfer of shares
Transferor Co. to
Transferee Co. has,
within 4 months after
making of offer in that
behalf by transferee
Co., been approved by
holders of not less
than nine-tenths in
value of shares whose
transfer is involved,
other than shares
already held at date of
offer by, or by
nominee of transferee
Co. or its subsidiary
companies, transferee
Co. may, at any time
within two months
after expiry of said 4
months, give notice to
dissenting shareholder
in Form No. CAA 14 (as
per Rule 26%) at last
intimated address that
it desires to acquire his
shares

—

Transferee Co. ||Where notice has been given by
shall, unless on| |transferee Co, & Tribunal has not,
application  [|on application made by dissenting
made by shareholder, made an order to
dissenting contrary,

shareholder to || Transferee Co. shall, on expiry of 1
Tribunal, month from date on which notice
within 1 has been given, or, if application to
month from  ||Tribunal by dissenting shareholder
date on which ||is pending, after application has
noticewas  ||been disposed of, send copy of
given & notice to transferor Co. together
Tribunal thinks| [with an instrument of transfer, to
fittoorder  ||be executed on behalf of
otherwise, be ||shareholder by person appointed
entitled to & ||by transferor Co. & on its own
bound to behalf by transferee Co., & pay or
acquire those ||transfer to transferor Co. amount/
shares on consideration representing price
terms on payable by transferee Co. for shares
which, under | |which, by virtue of this section, that
scheme or Co. is entitled to acquire, &
contract, Transferor Co, shall:

shares of a) thereupon register transferee Co.
approving as holder of those shares; &
shareholders ||b) within 1 month of date of such
are to be registration, inform dissenting
transferred to | |shareholders of fact of registration
transferee Co. ||& receipt of amount/ consideration

Sum received
by transferor
Co. shall be
paid into
separate bank
account, & any
such sum &
consideration
5o received
shall be held by
that Co. in trust|
for several
persons
entitled to
shares in
respect of
which said
sum/
consideration
were received
&be disbursed
to entitled
shareholders
within 60 days

In relation to offer made by
transferee Co. to shareholders
of transferor Co. before
commencement of this Act,
this section shall have effect
with following modifications:
a) in sub-section (1), for words
“shares whose transfer is
involved other than shares
already held at date of offer
by, or by nominee of,
transferee Co. or its
subsidiaries,” words “shares
affected” shall be substituted;
b) in sub-section (3), words
“together with instrument of
transfer, to be executed on
behalf of shareholder by any
person appointed by
transferee Co. & on its own
behalf by transferor Co.” shall
be omitted

» Dissenting shareholder
includes shareholder who has
not assented to scheme/
contract & any shareholder
who has failed or refused to
transfer his shares to
transferee Co. as per scheme

1) In event of
acquirer, or
person acting in
concert with
acquirer,
becoming
registered holder
of 90% or more of
issued equity
share capital of
Co. or in event of
person/ group of
persons becoming
90% majority or
holding 90% of
issued equity
share capital of
Co., by virtue of
amalgamation,
share exchange,
conversion of

securities or for
any other reason,
such acquirer,
person or group
of persons, shall
notify Co. of their
intention to buy
remaining equity
shares

1) Acquirer, person or
group of persons shall
offer to minority
shareholders of Co. for
buying equity shares
held by such
shareholders at price
determined on basis of
valuation by registered
valuer

2) Rule 27*;

a) For Listed Company:
i) Offer price be
determined in manner
specified by SEBI under
regulations

b) For Unlisted Co. &
Private Co, consider:

i) Highest price paid by
acquirer, person/ group
of persons for
acquisition during last
12 months

ii) Fair price of shares
be determined by
registered valuer

* Registered valuer also
provide valuation
report on basis of
valuation addressed to
BOD

Minority shareholders of Co. offer
to majority shareholders to
purchase minority equity
shareholding of Co. at price
determined as per Rule 27
Sub-section (4)
Majority shareholders shall
deposit amount of value of shares
acquired by them in separate bank
account operated by company
whose shares are being
transferred for at least 1 year for
payment to minority shareholders
& shall be dishursed to entitled
shareholders within 60 days
* Dishursement shall continue for
1year, who had not been made
dishursement within 60 days or if
disbursement have been made, fail
to receive/ claim payment arising
out of such disbursement

In event of purchase, company
whose shares are being
transferred shall act as transfer
agent for receiving & paying price
to minority shareholders & for
taking delivery of shares &
delivering shares to majority

In absence of physical delivery of
shares by shareholders within
time specified by Co, share
certificates shall be deemed to be
cancelled, & company whose
shares are being transferred be
authorised to issue shares in lieu
of cancelled shares & complete
transfer & make payment of price
out of deposit made by majority
in advance to minority by
dispatch of such payment

In event of majority shareholder
requiring full purchase & making
payment of price by deposit with
Co. for shareholders who have
died or ceased to exist, or whose
heirs, successors, administrators
or assignees have not been
brought on record by
transmission, right of such
shareholders to make offer for
sale of minority equity
shareholding shall continue & be
available for period of 3 years
from date of majority acquisition
or majority shareholding

N s s e e—

Where shares of minority
shareholders have been acquired
& as on or prior to date of
transfer following such
acquisition, shareholders holding
75% or more minority equity
shareholding negotiate or reach
understanding on higher price for
shares held by them, majority
shareholders shall share
additional compensation so
received by them with such
minority shareholders on pro rata
basis

When shareholder or majority
equity shareholder fails to
acquire full purchase of shares of
minority equity shareholders,
then, provisions of this section
shall continue to apply to
residual minority equity
shareholders, even though,-

a) shares of Co. of residual
minority equity shareholder had
been delisted; &

b) period of 1 year or period
specified in regulations by SEB,
had elapsed
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Section 237 - Power of Central Government

to provide for amalgamation of companies
in public interest

1) If CG is satisfied, it is essential in public interest that 2 or
more companies should amalgamate, CG may, by order
notified in Official Gazette, provide for amalgamation of
those companies into single Co. with such constitution,
property, powers, rights, interests, authorities & privileges,
liabilities, duties & obligations, specified in order

2) Order also provide for continuation by or against
transferee Co. of any legal proceedings pending by or
against any transferor Co. & consequential, incidental
provisions in opinion of CG, necessary to give effect to
amalgamation

3) Every member/ creditor, including debenture holder, of
transferor companies before amalgamation shall have same
interest in or rights against transferee Co. & in case interest
or rights are less, he shall be entitled to compensation to
that extent

4) Person aggrieved by assessment of compensation, within
period of 30 days from date of publication of such
assessment in Official Gazette, prefer appeal to Tribunal &
assessment of compensation be made by Tribunal

5) No order shall be made under this section unless-

a) proposed order sent in draft to each of companies
concerned;

b) time for preferring appeal expired, or where appeal has
been preferred, appeal has been finally disposed off;

c) CG has considered, & made modifications, in draft order
in light of suggestions & objections received by it from any
Co, within period not being less than 2 months from date
on which copy is received by that Co., or from
shareholders, or creditors

6) Copies of every order, after it has been made, be laid
before each House of Parliament

Section 238 - Registration of offer of
schemes involving transfer of shares

1) In relation to every offer of scheme or contract
involving transfer of shares in Transferor Co. to
transferee Co. u/s 235,

a) circular containing offer of scheme or contract
involving transfer of shares & recommendation
to members of Transferor Co. by its directors to
accept such offer, shall be accompanied by such
information as set out in Form CAA-15 (Rule 28%*)
b) every offer shall contain statement by or on
behalf of transferee Co., disclosing steps it has
taken to ensure that necessary cash will be
available

c) every circular shall be presented to Registrar
for registration & no such circular shall be issued
until it is so registered

= Registrar may refuse, for reasons to be recorded
in writing, to register circular which does not
contain required information or which sets out
such information in manner likely to give false
impression, & communicate such refusal to
parties within 30 days of application

2) Appeal shall lie to Tribunal against order of
Registrar refusing to register any circular

= Rule 29*: Aggrieved party may file appeal in
Form No. NCLT.9 supported with affidavit in
Form No. NCLT 6, against order of ROC refusing
to register circular

3) Director who issues circular which has not
been presented for registration & registered,
shall be punishable with fine which shall not be
less than Rs. 25,000/- extend to Rs.5,00,000/-

Section 239 -
Preservation of

books & papers of
amalgamated
companies

Books & papers of
Co. which has been
amalgamated with,
or whose shares
have been acquired
by, another Co.
under this Chapter
shall not be disposed
of without prior
permission of CG &
before granting such
permission,
Government may
appoint person to
examine books &
papers for purpose
of ascertaining
whether they
contain any evidence
of commission of an
offence in
connection with
promotion/
formation/
management of
affairs, of transferor
Co. or its
amalgamation or
acquisition of its
shares

Section 240 - Liability
of officers in respect
of offences
committed prior to
merger,
amalgamation, etc.

Notwithstanding
anything in any other
law for time being in
force, liability in respect
of offences committed
under this Act by
officers in default, of
transferor Co. prior to
its merger,
amalgamation or
acquisition shall
continue after such
merger, amalgamation
or acquisition




What is Majority
Rule?

1) Affairs of Co are
conducted by majority
of members, they are
in advantageous
position to manage &
administer Co

2] Resolution passed
by majority of
members is binding
on Co & consequently
on minority

3} In case of
differences among
members, isssue is
resolved by vote of
majority

4) Courts do not
usually intervene in
matters of internal

management of Co

Prevention of Opprelssion & Mismanagement (Chart 6.1)

Majority Rule

Exceptions to the Rule
(Majority does not prevail|

Under Companies
Act

Under Common

Law

!

Section 241 - Application to Tribunal
for Relief in Cases of Oppression Etc.

|

1) Right to apply by member

Any member of a co who complains tht-

3| Ultravires & || a) Variation of class

ilegal acts rights

b) Fraud on b) Reconstruction &

Minority Amalgamation

o) Wrongdoersin || ¢ Investigation into

control affairs of company

o d Preverninn of

R Oppression&

Fiduciary Duties :
Mismanagement

] Requirement of

SperialResoluton || & Other Sttutory
Rights

{) Infringement of

rights of a member

a) the affairs of co have been or are being conducted
ina manner prejudicial to public interest or ina
manner prejudicial or oppressive to him or any other
member or members or in a manner prejudicial to
interests of co; or

b| material change, not being & change brought about
by, or in the interests of, any creditors, including
debenture holders or any class of shareholders of co,
has taken place in management or control of co,
whether by an alteration in the BOD or manager, or
in ownership of co's shares, or ifit has no share
capital, in its membership, o in any other manner
whatsoever, and that by reason of such change, it is
[ikely that the affairs of co will be conducted in a
manner prejudicial to it interests or its members or
any dlass of members, may apply to Tribunal,
provided such member has a right to apply under sec
24, for an order under this Chapter

2) Central Government suo moto to apply
the Tribunal

I all these cases, minority shareholderis
entitled to bring an action for declaration that

resolution complained of isvoid or for an
infunction to restrain Co from passing it

G, if it is of the opinion that affairs of co are being
conducted in a manner prejudicial to public interest,
it may itseff apply to the Tribunal for an order

& Regulation of conduct of affairs of coin
future

) purchase of shares or interests of any
members of co by other members there of or
by co

¢ in case of a purchase of its shares by co as
aforesaid, consequent reduction of its sh cap
d) restrictions on transfer or allotment of sh
of co

] termination, setting aside or modification,
of any agreement, howsoever arrived at,
between Co & managing director, any other
director or manager, upon such terms &
conditions as may, in opinion of Tribunal, be
just & equitable in circumstances of case

f) removal of MD, manager or any of directors
of co

g) imposition of costs as may be deemed fit
by Tribunal

) termination, setting aside or modification
of any agreement between co & any person
other than those referred to in clause (i)
referred to n clause (e]

Provided that no such agreement shall be
terminated, set aside or modified except after
due notice & after obtaining consent of party
concerned;

SECTION 242 - POWERS OF TRIBUNAL

) setting aside of any transfer, delivery
of goods, payment, execution or other
act relating to property made or done by
or against the o within 3 months before
date of application, which would, if
made or done by or against an
individual, be deemed in his insolvency
to be a fraudulent preference

k) recovery of undue gains made by any
managing director, manager or director
during the period of his appointment as
such and manner of utiisation of
recovery including transfer to Investor
Education and Protection Fund or
repayment to identifiable victims;

) manner in which managing director or
maneger of the co may be appointed
subsequent to an order removing
existing managing director or manager of
o made under clause (f)

m) appointment of such number of
persons as directors, who may be
required by Tribunal to report to
Tribunal on such matters as Tribunal
may direct;

n) any other matter for which, in opinion
of Tribunal

Order passed by tribunal

any application made under section
241, the Tribunal is of the opinion—
3) that co's affairs have been or are
being conducted in a manner
prejudicial or oppressive to any
member or members or prejudicial to
public interest or in a manner
prejudicial to interests of co; &

b) that to wind up co would unfairly
prejudice such member or members,
but that otherwise facts would justify
making of a winding-up order on
ground that it was just & equitable
that co should be wound up, Tribunal
may, with a view to bringing to an end
matters complained of, make such
order as it thinks it

Filing of copy of order of
tribunal

A certified copy of order of Tribunal

under sub-sec (1] shall be filed by the
o with Registrar within 30 days of
order of Tribunal

Interim order:

Tribunal may, on application
of any party to proceeding,
make any interim order which
it thinks fitfor regulating
conduct of co's affairs upon
such terms & conditions as
appear toit to be just &
equitable.

Alteration through order of
the tribunal:

Where an order of Tribunal
under sub-sec{1) makes any
alteration in memorandum
or articles of a co, then,

notwithstanding any other

provision of this Act, co

shall not have power, except
to extent, if any, permitted in
order, to make, without leave
of the Tribunal, any alteration
whatsogver which is
inconsistent with order, either
in memorandum or in articles

Altered provision shall apply:

alterations madle by order in memorandum or
articles of a co shal, inall respects, have same
effect as if they had been duly made by coin
accordance with provisions of this Act and the
said provisions shall apply accordingly to
memorandum or articles so altered,

Certified copy of altered order shall be
filed with Registrar:

A certified copy of every order altering within
30 days be iled by the company with Registrar

Punishment in case of

contravention:

Ifa co contravenes provisions, co shall be
punishable with fine which shall not be less
than 1 lakh but which may extend to 25 lakh
rs & every officer of co who is in default shall
e punishable with imprisonment for a term
which may extend to 6 months or with fine
which shall not be less than Rs.25000 but
which may extend to Rs. 1 lakh, or with both
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SECTION 243 -
Consequence of

Termination or Modification
of Certain Agreements

SECTION 244 -
Right to Apply
Under Section 241

1) Filing of application before Tribunal on
behalf of members or depositors:

SECTION 245 -

2) Remedy:

CLASS ACTION

4) Requirement for consideration of
application:

6) Order shall be binding:

1) Where an order made under sec
242 terminates, sets aside or
modifies an agreement-

a) such order shall not give rise to
any claims whatever against the co
by any person for damages or for
compensation for loss of office or
in any other respect either in
pursuance of agreement or
otherwise;

b) No MD or other director or
manager whose agreement is so
terminated or set aside shall, for a
period of 5 yrs from date of order
terminating or setting aside
agreement, without leave of
Tribunal, be appointed, or act, as
MD or other director or manager
of company.

Provided that Tribunal shall not
grant leave under this clause unless
notice of intention to apply for
leave has been served on CG & that
govt has been given a reasonable
opportunity of being heard in
matter.

2) Any person who knowingly acts
as a MD or other director or
manager of a co & every other
director of co who is knowingly a
party to such contravention, shall
be punishable with imprisonment
for a term which may extend to 6
months or with fine which may
extend to 5 lakh rs, or with both.

1) Right to members to
apply following members
of a co shall have right to
apply

a) In case of a co having a
share capital = Not less
than 100 members of co
or not less than 1/10 th
of total no. of its
members, whichever is
less, or any member or
members holding not less
than 1/10th of issued
share capital of co,
subject to condition that
applicant or applicants
has or have paid all calls
& other sums due on his
or their shares;

b) In case of a co not
having a share capital-
Not less than 1/5th of the
total No of its members:
(2) Entitlement to
members to make an
application:

Where any members of a
co are entitled to make
an application any one or
more of them having
obtained consent in
writing of the rest, may
make application n behalf
& for benefit of all of
them.

Such no. of member or members, depositor or
depositors or any class of them, as case may be,
as are indicated in sub-sec (2) may, if they are of
opinion that management or conduct of affairs
of co are being conducted in a manner
prejudicial to interests of co or its members or
depositors, file an application before Tribunal on
behalf of members or depositors for seeking all
or any of following orders, namely:—

a) to restrain co from committing an act which is
ultra vires the articles or memorandum of co;

b) to restrain co from committing breach of any
provision of co's memorandum or articles;

¢) to declare a resolution altering memorandum
or articles of co as void if resolution was passed
by suppression of material facts or obtained by
mis-statement to members or depositors;

d) to restrain co & its directors from acting on
such resolution co from doing an act which is
contrary to the provisions of this Act or any
other law for the time being in force;

e) to restrain the co from taking action contrary
to any resolution passed by the members;

f) to claim damages or compensation or demand
any other suitable action from or against-

i) co or its directors for any fraudulent, unlawful
or wrongful act or omission or conduct

ii) auditor including audit firm of co for any
improper or misleading statement of

particulars made in his audit report or for any
fraudulent, unlawful or wrongful act or conduct;
iii}) any expert or advisor or consultant or any
other person for any incorrect or misleading
statement made to co or for any fraudulent,
unlawful or wrongful act or conduct or any
likely act or conduct on his part;

g) to seek any other remedy as the Tribunal may
deem fit.

Where members or depositors seek any
damages or compensation or demand
any other suitable action from or
against an audit firm, liability shall be of
firm as well as of each partner who was
involved in making any improper or
misleading statement of particulars in
audit report or who acted in a
fraudulent, unlawful or wrongful
manner.

3) Required number of members
to apply:

a) requisite number of members shall be
as under:—

i) in case of a co having a share capital,
not less than 100 members of co or not
less than such percentage of the total
number of its members as may be
prescribed, whichever is less, or any
member or members holding not less
than such percentage of issued share
capital of co as may be prescribed,
subject to condition that applicant or
applicants has or have paid all calls &
other sums due on his or their shares;
ii) in case of a co not having a share
capital, not less than 1/5th of total
number of its members.

bjrequisite number of depositors shall
not be less than 100 depositors or not
less than such percentage of the total
number of depositors as may be
prescribed, whichever less is, or any
depositor or depositors to whom co
owes such percentage of total deposits
of co as may be prescribed.

Tribunal shall take into account, in
particular—

a) whether member or depositor is acting in
good faith in making application for seeking
an order;

b) any evidence before it as to involvement
of any person other than directors or officers
of co

¢) whether cause of action is one which the
member or depositor could pursue in his own
right rather than through an order

d) any evidence before it as to views of
members or depositors of co who have

no personal interest, direct or indirect, in
matter being proceeded under this sec

¢) where the cause of action is an act or
omission that is yet to occur, whether act or
omission could be, and in circumstances
would be likely to be-

i) authorised by co before it occurs; or

ii) ratified by co after it occurs;

f) where cause of action is an act or omission
that has already occurred, whether the act or
omission could be, and in circumstances

Any order passed by Tribunal shall be
binding on co & all its members, depositors
& auditor including audit firm or expert or
consultant or advisor or any other person
associated with co.

7) Punishment for non-compliance

Any co which fails to comply with an order
passed by Tribunal shall be punishable with
fine which shall not be less than 5L Rs but
which may extend to 25L Rs & every officer
of co who is in default shall be punishable
with imprisonment for a term which may
extend to 3 years & with fine which shall not
be less than 25000 Rs but which may extend
to 1L Rs.

8) Application filed is frivolous/
vexatious:

(5) In case of admission of application:

Where any application filed before Tribunal
is found to be frivolous or vexatious, it shall,
for reasons to be recorded in writing, reject
application & make an order that applicant
shall pay to opposite party such cost, not
exceeding 1L Rs, as may be specified in order

a) public notice shall be served on admission
of application to all members or depositors
of class in such manner as may be prescribed;
b) all similar applications prevalent in any
jurisdiction should be consolidated into a
single application

¢) 2 class action applications for same cause of
action shall not be allowed;

d) cost/expenses connected with application
for class action shall be defrayed by co or any
other person responsible for any oppressive
act.

9) Exemption from application of
section:

Nothing contained in this sec shall apply to a)
banking co.

10) Application may be filed on behalf
of affected persons:

Application may be filed or any other action
may be taken under this sect by any person,
group of persons or any association of
persons

SECTION 246
Application of
certain

Provisions
The provisions of
sections 337, 338,
339,340 and 341
(both inclusive)
related to
winding up, shall
apply mutatis
mutandis, in
relation to an
application made
to the Tribunal
under section 241
or sec 245.
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2
Part | - Winding Up by Tribunal

Section 271 - Circumstances
in which Co. may be wound
up by Tribunal

Section 272 - Petition for winding
up

Section 273 - Powers of

Tribunal

Section 274 - Directions

for filing statement of
affairs

1) Co. may, on petition under
section 272, be wound up by
Tribunal,

a) If Co. has, by SR, resolved that
Co. be wound up by Tribunal;
b) If Co. has acted against
interests of sovereignty &
integrity of India, security of
State, friendly relations with
foreign States, public order,
decency or morality;

d) If on application made by
Registrar or any person
authorised by CG by notification
under this Act, Tribunal is of
opinion that affairs of Co. have
been conducted in fraudulent
manner or Co. was formed for
fraudulent & unlawful purpose
or persons concerned in
formation/ management of its
affairs have been guilty of fraud,
misfeasance or misconduct that
it is proper that Co be wound
up;

e) If Co. has made a default in
filing with Registrar its FS or
annual returns for immediately
preceding 5 consecutive F.Y.; or
f) if Tribunal is of opinion that it
is just & equitable that Co.
should be wound up

1) Petition to Tribunal for winding up of Co.
shall be presented by:

a) Company

b) any contributory or contributories;

¢) all or any of persons specified in clauses (a) &
(b) d)
The Registrar;

e) any person authorised by CG in that behalf; f)
in case falling u/s 271(1) (b), by CG or SG

2) Contributory shall be entitled to present
petition for winding up of Co., notwithstanding
that he may be holder of fully paid-up shares,
or that Co. may have no assets at all or may
have no surplus assets left for distribution
among shareholders, & shares in respect of
which he is contributory or some of them were
either originally allotted to him or have been
held by him, & registered in his name, for at
least 6 months during 18 months immediately
before commencement of winding up or
devolved on him through death of a former
holder

4) Registrar be entitled to present petition for
winding up on any of grounds specified u/s 271,
except on grounds specified in clause (a)/ (e) of
that sub-section

* Provided that Registrar shall obtain previous
sanction of CG to presentation of petition

* Provided further that CG shall not give its
sanction unless Co. has been given reasonable
opportunity of making representations

5) Petition presented by Co. before Tribunal be
admitted only if accompanied by statement of
affairs.

6) Copy of petition shall also be filed with
Registrar & he shall, submit his views to
Tribunal within 60 days of receipt of such
petition

1) Tribunal may, on receipt of
petition for winding up ufs 272
pass any of following orders:

a) dismiss it, with/ without costs;
b) make interim order as it thinks
fit;

¢) appoint provisional liquidator of
Co. till making of winding up
order;

d) make order for winding up of
Co. with/ without costs,

e) any other order as it thinks fit:
* Order be made within 90 days
from date of presentation of
petition

* Before appointing provisional
liquidator under clause (c},
Tribunal shall give notice to Co. &
reasonable opportunity to make
representations, if any, unless for
special reasons to be recorded in
writing, Tribunal thinks fit to
dispense with such notice

* Tribunal shall not refuse to make
winding up order on ground only
that assets of Co. have been
mortgaged for amount equal to or
in excess of those assets, or that
Co. has no assets

2) Where petition is presented on
ground that it is just & equitable
that Co. should be wound up,
Tribunal may refuse to make order
of winding up, if other remedy is
available to petitioners & they are
acting unreasonably in seeking to
have Co. wound up

1) Where petition for winding up
is filed before Tribunal by person
other than Co, Tribunal shall, if
satisfied, by order direct Co. to
file its objections along with
statement of affairs within 30
days of order

* Tribunal may allow further 30
days in situation of contingency
or special circumstances

» Tribunal may direct petitioner
to deposit security for costs as
precondition to issue directions
2) Co., which fails to file
statement of affairs, shall forfeit
right to oppose petition &
directors & officers of Co. found
responsible for such non-
compliance,be liable for
punishment

3) Directors & officers of Co,
shall, within 30 days of order u/s
273(1)(d), submit, at cost of Co,
books of account completed &
audited up to date of order, to
liquidator in manner specified by
Tribunal

4) Director or officer of Co. in
default shall be punishable with
imprisonment for term which
may extend to 6 months or with
fine of Rs. 25,000/ to Rs.
5,00,000/-, or with both

5) Complaint may be filed in this
behalf before Special Court by
Registrar, provisional liquidator,
Co. Liquidator or person
authorised by Tribunal

For the sake of brevity, Official Liquidator whereever it appears is written as OL
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¥
Part | - Winding Up by Tribunal

Section 275 - Co. Liquidators &
their appointments

Section 276 - Removal &
replacement of liquidator

Section 277 - Intimation to Co.
Liquidator, provisional liquidator &
Registrar

Y

Section 278-
Effect of
winding up
order

Section 279 - Stay of
suits, etc., on
winding up order

Section 280-
Jurisdiction of
Tribunal

1) For winding up of Co. by Tribunal, Tribunal
at time of passing of order of winding up,
shall appoint OL or liquidator from panel as
Co. Liquidator

2) Provisional liquidator or Co. Liquidator, as
case may be, shall be appointed by the
triunal from amongst the Insolvency
Professionals registered under the IBC, 2016.
3) Tribunal may limit & restrict powers of
provisional liquidator, by order appointing
him or by subsequent order, but otherwise
he shall have same powers as liquidator.

4) Terms & conditions of appointment & fee
payable be specified by Tribunal on basis of
task required to be performed, experience,
qualification of such liquidator & size of Co.
5) On appointment as provisional liquidator
or Co. Liquidator, liquidator shall file
declaration within 7 days from date of
appointment disclosing conflict of interest or
lack of independence in respect of his
appointment, with Tribunal

6) While passing winding up order, Tribunal
may appoint provisional liquidator,
appointed u/s 273(1) (c), as Co. Liquidator for
conduct of proceedings for winding up of Co.

1) Tribunal may, on reasonable cause & for
reasons to be recorded in writing, remove
provisional liquidator or Co. Liquidator, on any of
following grounds:

a) misconduct;

b) fraud or misfeasance;

¢) professional incompetence or failure to exercise
due care & diligence in performance of powers &
functions;

d) inability to act as provisional liquidator or as
case may be, Co. Liquidator;

e) conflict of interest or lack of independence
during term of appointment that justify removal
2) In event of death, resignation or removal of
provisional liquidator or Co. Liquidator, Tribunal
may transfer work assigned to him to another Co.
Liquidator for reasons recorded in writing

3) Where Tribunal is of opinion that liquidator is
responsible for causing any loss or damage to Co.
due to fraud or misfeasance or failure to exercise
due care & diligence in performance of his or its
powers & functions, Tribunal may recover such
loss or damage from liquidator & pass orders as it
may think fit

4) Tribunal shall, before passing any order, provide
reasonable opportunity of being heard to
provisional liquidator or Co. Liquidator

1) Where Tribunal makes order for appointment of
provisional liquidator or for winding up of Co., it shall, within
period not exceeding 7 days from date of passing of order,
cause intimation to be sent to Co. Liquidator or provisional
liquidator & Registrar

2) On receipt of copy of order, Registrar shall make
endorsement to that effect in his records relating to Co. &
notify in Official Gazette that order has been made & in case
of listed Co., Registrar shall intimate about appointment or
order, to stock exchanges where securities of Co. are listed
3) Winding up order shall be deemed to be notice of
discharge to officers, employees & workmen of Co., except
when business of Co. is continued

4) Within 3 weeks from date of passing of winding up order,
Co. Liquidator shall application to Tribunal for constitution of
winding up committee to assist & monitor progress of
liquidation proceedings by Co. Liquidator in carrying out
function & such winding up committee shall comprise:

(i) OL attached to Tribunal; (i) nominee of secured creditors;
& (iii) professional nominated by Tribunal

5) Co. Liquidator be convener of meetings of winding up
committee which shall assist & monitor liquidation
proceedings

6) Co. Liquidator shall place before Tribunal report along
with minutes of meetings of committee on monthly basis
duly signed by members present in meeting till final report
for dissolution of Co. is submitted before Tribunal

Order for
winding up of
Co. shall
operate in
favour of all
creditors & all
contributories
of Co. as if it
had been
made out on
joint petition
of creditors &
contributories

1) When winding up
order has been passed
or provisional
liquidator has been
appointed, no suit or
other legal proceeding
be commenced, or if
pending at date of
winding up order, shall
be proceeded with, by
or against Co., except
with leave of Tribunal
& subject to such terms
as Tribunal may impose
* Application to
Tribunal seeking leave
under this section be
disposed of by Tribunal
within 60 days

2) Nothing in sub-
section (1) shall apply
to proceeding pending
in appeal before
Supreme Court or High
Court

Tribunal shall,
notwithstanding anything
contained in any other law
for time being in force, have
jurisdiction to entertain, or
dispose of:

a) any suit or proceeding by
or against Co,

b) any claim made by or
against Co, including claims
by or against any of its
branches in India;

¢) application made u/s 233;
d) any question of priorities
or any question whatsoever,
whether of law or facts.

» whether such suit or
proceeding has been
instituted, or is instituted, or
such claim or question has
arisen or arises or such
application has been made or
is made or such scheme has
been submitted, or is
submitted, before or after
order for winding up of Co. is
made
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Part | - Winding Up by Tribunal

Section 281 - Submission of
report by Co. Liquidator

Section 282 -
Directions of
Tribunal on report
of Co. Liquidator

Section 283 - Custody of
Co.’s properties

Section 284 -
Promoters,
directors, etc., to
cooperate with
Co. Liquidator

Section 285 - Settlement of list of contributories &
application of assets

¥

1) Where Tribunal has made winding up order
or appointed Co. Liquidator, such liquidator
shall, within 60 days from order, submit to
Tribunal, report containing:

a) nature & details of assets of Co. including
location & value, stating separately cash in
hand & in bank, & negotiable securities held
» Valuation of assets shall be obtained from
registered valuers

b) amount of capital issued, subscribed & paid
up;

c) existing & contingent liabilities of Co.
stating separately amount of secured &
unsecured debts, & in case of secured debts,
particulars of securities given

d) debts due to Co. & names, addresses,
occupations of persons from whom they are
due & amount likely to be realised,

e) guarantees, extended by Co;

f) list of contributories & dues, payable by
them & details of any unpaid call;

g) details of trade marks & intellectual
properties, owned

h) details of subsisting contracts, joint
ventures & collaborations,

i) details of holding & subsidiary companies,
j) details of legal cases filed by or against Co;
&

k) other information which Tribunal may
direct or Co. Liquidator may consider
necessary

1) Tribunal, on consideration
of report of Co. Liquidator, fix
time limit within which entire
proceedings be completed &
Co. be dissolved

* Tribunal, at any stage of
proceedings, or on
examination of reports
submited by Co. Liquidator &
after hearing Co. Liquidator,
creditors or contributories or
other interested person, is of
opinion that it will not be
advantageous or economical
to continue proceedings,
revise time limit

2) Tribunal may, also order
sale of Co. as going concern or
its assets or part thereof

* Where it considers fit,
appoint sale committee
comprising such creditors,
promoters & officers of Co. as
Tribunal may decide to assist
Co. Liquidator in sale

1) Where winding up order has been
made or where provisional liquidator
has been appointed, Co. Liquidator
or provisional liquidator, shall, on
order of Tribunal, take into his or its
custody or control all property,
effects & actionable claims to which
Co. is or appears to be entitled to &
take steps & measures, as may be
necessary, to protect & preserve
properties of Co.

2) Notwithstanding anything
contained in sub-section (1), all
property & effects of Co. shall be
deemed to be in custody of Tribunal
from date of order for winding up

3) On application by Co. Liquidator or
otherwise, Tribunal may, at any time
after making of winding up order,
require any contributory on list of
contributories, & any trustee,
receiver, banker, agent, officer or
other employee of Co., to pay,
deliver, surrender or transfer, or
within such time as Tribunal directs,
to Co. Liquidator, any money,
property or books & papers in his
custody or under his control to which
Co. is or appears to be entitled

1) Promoters,
directors, officers &
employees, in
employment of Co.
or acting or
associated with Co.
shall extend full co-
operation to Co.
Liquidator in
discharge of his
functions & duties
2) Where person,
without reasonable
cause, fails to
discharge his
obligations under
sub-section(1), he
shall be punishable
with imprisonment
which may extend to
6 months or with
fine which may

extend to Rs.50,000/-

, or with both

1) After passing of winding up order by Tribunal, Tribunal shall settle list
of contributories, cause rectification of register of members where
required in this Act & shall cause assets of Co. to be applied for discharge
of its liability

* Where it appears to Tribunal that it would not be necessary to make
calls on or adjust rights of contributories, Tribunal may dispense with
settlement of list of contributories

2) In settling list of contributories, Tribunal shall distinguish between
those who are contributories in their own right & those who are
contributories as being representatives of, or liable for debts of, others

3) While settling, Tribunal shall include every person, who is or has been
member, who shall be liable to contribute to assets of Co. amount
sufficient for payment of debts & liabilities & costs, charges & expenses of
winding up, & for adjustment of rights of contributories among
themselves, subject to following conditions:

a) person who has been member not be liable to contribute if he has
ceased to be member for preceding 1 year or more before commencement
of winding up;

b) person who has been member not be liable to contribute in respect of
any debt or liability of Co. contracted after he ceased to be member;

c) no person who has been member be liable to contribute unless it
appears to Tribunal that present members are unable to satisfy
contributions required to be made by them in pursuance of this Act;

d) in case of Co. limited by shares, no contribution be required exceeding
amount, unpaid on shares in respect of which he is liable as such member;
e) in case of Co. limited by guarantee, no contribution be required
exceeding amount undertaken to be contributed to assets of Co. in event
of its being wound up but if Co. has share capital, member shall be liable
to contribute to extent of sum unpaid on shares held by him as if Co. were
Co. limited by shares
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Section 286 - Obligations of directors &
managers

Section 287 -
Advisory committee

Section 288 -
Submission of

Section 290 - Powers &
duties of Co. Liquidator

Section 291 - Provision for

1) In case of limited Co, director or manager, whose
liability is unlimited, shall, in addition to his liability,
to contribute as ordinary member, be liable to make
further contribution as if he was member of
unlimited Co:

2) Provided that-

a) he shall not be liable to make such further
contribution, if he has ceased to hold office for year
or upwards before commencement of winding up;
b) he shall not be liable to make such further
contribution in respect of any debt or liability of Co.
contracted after he ceased to hold office;

c) subject to articles of Co., director or manager shall
not be liable to make such further contribution
unless Tribunal deems it necessary to require
contribution to satisfy debts & liabilities of Co., &
costs, charges & expenses of winding up

Section 292 - Exercise & control of Co.

Liquidator’s powers
1) Subject to provisions of this Act, Co. Liquidator
shall, have regard to directions given by resolution
of creditors or contributories at GM or by advisory
committee

2) Directions given by creditors or contributories at
GM shall, in case of conflict, be deemed to override
directions given by advisory committee

3) Co. Liquidator:

a) may summon meetings of creditors or
contributories, whenever he thinks fit, for
ascertaining their wishes;

b) shall summon meetings at such times, as creditors
or contributories, may, by resolution, direct, or
whenever requested in writing to do so by not less
than 1/10th in value of creditors or contributories
4) Person aggrieved by act or decision of Co.
Liquidator may apply to Tribunal, & Tribunal may
confirm, reverse or modify act or decision
complained of & make further order as it thinks just
& proper

1) Tribunal may, while
passing order of winding
up, direct that there
shall be, Advisory
committee to advise Co.
Liquidator & to report to
Tribunal

2) It shall consist of not
more than 12 members,
being creditors &
contributories or other
persons

3) Co. Liquidator shall
convene meeting of
creditors &
contributories, within 20
days from date of order
of winding up for
enabling Tribunal to
determine members of
advisory committee

periodical reports
to Tribunal

1) Co. Liquidator shall
make periodical
reports to Tribunal &
in any case make
report at end of each
quarter with respect
to progress of
winding up

2) Tribunal may, on
application by Co.
Liquidator, review
orders made by it &
make such
modifications as it
thinks fit

Section 293 - Books

to be kept by Co.
Liquidator

1) Co. Liquidator shall
keep proper books, in
which he shall cause
entries or minutes to
be made of
proceedings at
meetings

2) Any creditor or
contributory may,
subject to control of
ribunal, inspect
books, personally or
through his agent

1) Subject to directions by
Tribunal, Co. Liquidator, in
winding up of Co. by Tribunal,
shall have power:

a) to carry on business of Co.
necessary for beneficial winding
up;

b) to do all acts & to execute, in
name & on behalf of Co., all
deeds, receipts & other
documents, to use, when
necessary, Co.’s seal;

c) to sell immovable & movable
property & actionable claims of
Co. by public auction or private
contract, with power to
transfer such property to any
person or body corporate, or to
sell same in parcels;

d) to sell whole of undertaking
of Co. as going concern;

e) to raise any money required
on security of assets

f) to institute or defend any
suit, prosecution or other legal
proceeding, civil or criminal, in
name & on behalf of Co;

g) to invite & settle claim of
creditors, employees or other
claimant & distribute sale
proceeds in accordance with
priorities established under this
Act;

h) to inspect records & returns
of Co. on files of Registrar or
other authority;

professional assistance to Co.
Liquidator

1) Co. Liquidator may, with sanction of Tribunal,
appoint one or more CAs/ CS / Cost Accountants or
legal practitioners or other professionals on terms
& conditions, necessary, to assist him in
performance of his duties & functions

2) Person appointed under this section shall
disclose to Tribunal any conflict of interest or lack
of independence in respect of his appointment

Section 294 - Audit of Co. Liquidator’s accounts

1) Co. Liquidator shall maintain proper & regular
books of account including accounts of receipts &
payments made by him

2) He shall, at times as may be prescribed but not
less than twice in each year during his tenure of
office, present to Tribunal account of receipts &
payments as such liquidator in duplicate, which be
verified by declaration

3) Tribunal shall cause accounts to be audited in
manner as it thinks fit, Co. Liquidator shall furnish
vouchers & information as Tribunal may require, &
Tribunal may, require production of, & inspect, any
books of account kept by Co. Liquidator

4) When accounts of Co. have been audited, one
copy be filed by Co. Liquidator with Tribunal, &
other copy be delivered to Registrar which shall be
open to inspection by any creditor, contributory or
person interested
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| Part | - Winding Up by Tribunal

Section 295 - Payment of debts by
contributory & extent of set-off

1) Tribunal may, after passing of winding up
order, pass order requiring contributory for time
being on list of contributories to pay, in manner
directed by order, money due to Co., from him
or from estate of person whom he represents,
exclusive of money payable by him or estate by
virtue of call

2) Tribunal, in making order, may:

a) in case of unlimited Co, allow to contributory,
by way of set- off, money due to him or to
estate, but not money due to him as member of
Co. in respect of any dividend or profit; &

b) in case of limited Co, allow director or
manager whose liability is unlimited, or his
estate, set-off

3) In case of Co., whether limited or unlimited,
when all creditors have been paid in full, money
due to contributory from Co. may be allowed to
him by way of set-off against subsequent call

Section 301 - Arrest of person trying to

leave India or abscond

At any time either before or after passing
winding up order, if Tribunal is satisfied that
contributory or person having property,
accounts or papers of Co. in his possession

is about to leave India or otherwise to abscond,
or is about to remove or conceal any of his
property, for purpose of evading payment of
calls or of avoiding examination respecting
affairs of Co., Tribunal may cause:

a) contributory to be detained until such time as
Tribunal may order; &

b) his books & papers & movable property to be
seized & safely kept until such time as Tribunal
may order

Section 296 - Power of Tribunal
to make calls

Tribunal may, after passing of winding up
order, & either before or after it has
ascertained sufficiency of assets:

a) make calls on all or any of contributories
on list of contributories, to extent of their
liability, for payment of money Tribunal
considers necessary to satisfy debts &
liabilities of Co., & costs, charges & expenses
of winding up, & for adjustment of rights of
contributories; &

b) make order for payment of any calls so
made

Section 297 - Adjustment of
rights of contributories

Tribunal shall adjust rights of
contributories among themselves &
distribute any surplus among

entitled persons

Section 302 - Dissolution of Co. by

Tribunal

1) When affairs of Co. have been completely
wound up, Co. Liquidator shall make
application to Tribunal for dissolution

2) Tribunal shall on application filed by Co.
Liquidator or when Tribunal is of opinion
that it is just & reasonable that order for
dissolution of Co. should be made, make
order for dissolved of Co. from date of order,
Co. be dissolved accordingly

3) Within 30 days from date thereof, copy of
order, be forwarded by Co.

Liquidator to Registrar who shall record in
register relating to minute of dissolution

4) if Co. Liquidator makes default in
forwarding copy of order within period, he
shall be punishable with fine of Rs. 5,000/-
for every day during which default continues

Section 300 - Power to order
examination of promoters,
directors, etc
1) Where order made for winding up
of Co. by Tribunal, & Co. Liquidator
has made report to Tribunal, stating

in his opinion fraud has been
committed by any person in
promotion, formation, business or
conduct of affairs of Co. since its
formation, Tribunal may, after
considering report, direct person or
officer shall attend before Tribunal
on day appointed by it for that
purpose, & be examined

2) Co. Liquidator shall take part in
examination, & if specially
authorised by Tribunal, employ legal
assistance

3) Person shall be examined on oath
& shall answer all such questions as
Tribunal may put, or allow to be put,
to him

Section 298 - Power

to order costs

Tribunal may, in
event of assets of Co.
being insufficient to
satisfy its liabilities,
make order for
payment out of
assets, of costs,
charges & expenses
incurred in winding
up, in such order of
priority inter se as
Tribunal thinks just &
proper

Section 303 - Appeals
from orders made

before
commencement of
Act

Nothing in this
Chapter shall affect
operation or
enforcement of order
made by Court

in any proceedings for
winding up of Co.
immediately before
commencement of
this Act & appeal
against such order
shall be filed before
authority competent
to hear such appeals
before such
commencement

Section 299 - Power to
summon persons

suspected of having
property of Co., etc.

1) Tribunal may, after
appointment of provisional
liquidator or passing of winding
up order, summon officer of Co.
or person known or suspected
to have in his possession any
property or books or papers, or
be indebted to Co, or person
whom Tribunal thinks to be
capable of giving information
concerning promotion,
formation, trade, dealings,
property, books or papers, or
affairs of Co.

2) Tribunal may examine officer
or person so summoned on
oath, either by word of mouth
or on written interrogatories or
affidavit & may, in first case,
reduce his answers to writing &
require him to sign them

3) Tribunal may require officer or
person so summoned to produce
any books & papers relating to
Co. in his custody or power, but,
where he claims lien on books or
papers produced by him,
production be without prejudice
to such lien

4) Tribunal may direct liquidator
to file report in respect of debt
or property of Co. in possession
of other persons
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Part lll - Provisions applicable to every mode of Winding Up

Section 324 - Debts

Section 327 - Preferential payments
of all descriptions

1) Subject to provisions of section
326, there shall be paid in priority to
all other debts:

¢ J, a) all revenues, taxes, cesses & rates

Section 326 - Overriding T

to employee out of
money advanced by
person for that purpose,

to be admitted to
proof

preferential payments

due to CG or 5G or to local authority
at relevant date, & due & payable
within 12 months immediately before
that date;

b) all wages or salary including wages
for time/ piece work & commission of
employee in respect of services
rendered to Co. & due for period not
exceeding 4 months within 12 months
immediately before relevant date; in which case they shall
c) all accrued holiday remuneration to|abate in equal
employee, in case of his death, person|proportions;

claiming under him b) so far as assets of Co.
d) unless Co. is being wound up available for payment to
voluntarily for reconstruction/
amalgamation with another Co., all
contributions payable during 12
months immediately before relevant
date as employer under ESI

This section shall be substituted with he shall have right of
following section, namely:—

"326. (1) In inding up of a company under
this Act, following debts shall be paid in
priority to all other debts:—

(a) workmen's dues; and

(b) where a secured creditor has realised
a secured asset, so much of debts due to
such secured creditor as could not be

In every winding up,
all debts payable on
contingency, & all

priority for money so
advanced

3) Debts enumerated in
this section shall-

a) rank equally among
themselves & be paid in
full, unless assets are

claims against Co.,
present or future,
certain or contingent,
ascertained or
sounding only in
damages, shall be
admissible to proof
against Co., just

insufficient to meet them,
realised by him or amt of workmen's
portion in his security (if payable under
the law), whichever is less, pari passu
with workmen's dues:

Provided that in case of the winding up
of a company, sums referred to in sub-
clauses (i) & (ii) of clause (b) of
Explanation, which are payable for a
period of 2 yrs preceding winding up
order or such other period as may be
prescribed, shall be paid in priority to all
other debts (including debts due to
secured creditors), within a period of 30
days of sale of assets & shall be subject
to such charge over security of secured
creditors as may be prescribed.

(2) The debts payable under the proviso
to sub-section (1) shall be paid in full
before any payment is made to secured
creditors and thereafter debts payable

estimate being made,
so far as possible, of
value of such debts or
general creditors are
insufficient to meet them,
have priority over claims
of holders of debentures

claims as may be
subject to any
contingency, or may
sound only in
damages, or for some
other reason may not
bear certain value

under floating charge
created by Co., & be paid
accordingly out of
property comprised in or
subject to that charge

4) Subject to retention of
sums as may be necessary

€) unless Co. has, at commencement
of winding up, under contract with
insurer, rights capable of being
transferred to & vested in workmen,
all amount due in respect of any
compensation or liability for
compensation in respect of death or
disablement of employee

f) all sums due to any employee from

for costs & expenses of
winding up, debts be
discharged so far as
provident fund, pension fund, gratuity|assets are sufficient to

under that sub-section shall be paid in fund or other fund for welfare of meet them
full, unless assets are insufficient to meet | [employees

them, in which case they shall abate in g) expenses of investigation u/s 213 &

equal proportions. 216

Section 328 -

Fraudulent
preference

Section 329 -
Transfers not in
good faith to be

void

v

Section 330 -
Certain

transfers to
be void

v

1) Where Co. has given
preference to one of
creditors or surety or
guarantor for any of
debts or other liabilities
of Co., which has effect of
putting that person into
position which, in event
of Co. going into
liquidation, will be better
than position he would
have been in if that thing
had not been done prior
to 6 months of making
winding up application,
Tribunal, if satisfied that,
such transaction is
fraudulent preference
may order for restoring
position if Co. had not
given preference

2) if Tribunal is satisfied
that there is preference
transfer of property, or
delivery of goods,
payment, execution
made, taken or done by
or against Co. within 6
months before making
winding up application,
Tribunal may order &
declare such transaction
invalid & restore position

Any transfer of
property, movable
or immovable, or
any delivery of
goods, made by
Co., not being
transfer or
delivery made in
ordinary course of
its business or in
favour of
purchaser

or encumbrance in
good faith & for
valuable
consideration, if
made within
period of 1 year
before
presentation of
petition for
winding up by
Tribunal or
passing of
resolution for
voluntary winding
up of Co,, shall be
void against Co.
Liquidator

Any transfer
or
assignment
by Co. of all
its
properties
or assets to
trustees for
benefit

of all its
creditors
shall be void
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Part lll - Provisions applicable to every mode of Winding Up

Section 331 - Liabilities &

Section 332 -

Section 333 - Disclaimer of onerous property

Section 334 -

Section 335- Certain

rights of certain persons
fraudulently preferred

Effect of floating
charge

1) Where Co. is being wound up &
anything made, taken or done after
commencement of this Act is invalid
under section 328 as fraudulent
preference of person interested in
property mortgaged or charged to
secure Co.’s debt, then, person
preferred be subject to same
liabilities, & shall have same rights, as
if he had undertaken to be personally
liable as surety for debt, to extent of
mortgage or charge on property or
value of his interest, whichever is less
2) Value of interest of person
preferred be determined as at date of
transaction constituting fraudulent
preference, as if interest were free of
all encumbrances

3) On application made to Tribunal
that payment was fraudulent
preference of surety or guarantor,
Tribunal shall have jurisdiction to
determine questions arising between
person to whom payment was made
& surety or guarantor & to grant relief
4) Provisions of sub-section (3) shall
apply mutatis mutandis in relation to
transactions other than payment of
money

Where Co. is being
wound up, floating
charge on
undertaking or
property of Co.
created within 12
months
immediately
preceding
commencement of
winding up, shall,
unless it is proved
that Co.
immediately after
creation of charge
was solvent, be
invalid, except for
amount of cash
paid to Co. at time
of, or subsequent
to creation of, & in
consideration for,
charge, together
with interest on
that amount at
rate of 5% per
annum or such
other rate as may
be notified by CG
in this behalf

1) Where part of property
of Co. which is being
wound up consists of:

a) land of any tenure,
burdened with onerous
covenants;

b) shares or stocks in
companies;

c) any other property which
is not saleable

d) unprofitable contracts,

= Co. Liquidator may, with
leave of Tribunal, by writing
signed by him, at any time
within 12 months after
commencement of winding
up or extended period,
disclaim property

= Where Co. Liquidator had
not become aware of
existence of any property
within 1 month from
commencement of winding
up, power of disclaiming
property may be exercised
at any time within 12
months after becoming
aware thereof or extended
period

2) Disclaimer shall operate
to determine, from date of
disclaimer, rights, interest &
liabilities of Co. in or in
respect of property
disclaimed

3) Tribunal, before or on granting leave
to disclaim, may require notices to be
given to persons interested, & impose
terms as condition of granting leave, &
make order it considers just & proper
4) Co. Liquidator not be entitled to
disclaim property, where application
made to him by person interested in
property requiring him to decide
whether he will or will not disclaim &
Co. Liquidator, within 28 days after
receipt of application or extended
period, not given notice to applicant
that he intends to apply to Tribunal for
leave to disclaim

5) Tribunal may, on application of
person against Co. Liquidator, make
order rescinding contract on terms as
to payment by or to either party of
damages for non-performance of
contract, or otherwise as Tribunal
considers just & proper

6) Tribunal may, on application by
person who either claims interest in
disclaimed property or is under liability
not discharged, make order for vesting
of property in, or delivery of property
to, person entitled or to whom it may
seem just, or trustee for him, & on
terms as Tribunal considers just &
proper, & on vesting order being made,
property comprised shall vest in
person named in that behalf

Transfers, etc, after
commencement of

winding up to be
void

attachments,
executions, etc, in
winding up by
Tribunal to be void

v

In case of a winding
up by Tribunal, any
disposition of
property including
actionable claims, of
company & any
transfer of shares in
company or
alteration in status
of its members,
made after
commencement of
winding up shall,
unless Tribunal
otherwise orders,
be void.".

1) Where any Co. is
being wound up by
Tribunal,-

a) any attachment,
distress or execution
put in force, without
leave of Tribunal
against estate or
effects of Co., after
commencement of
winding up; or

b) any sale held,
without leave of
Tribunal of any of
properties or effects
of Co., after such
commencement,

* shall be void

2) Nothing in this
section shall apply
to any proceedings
for recovery of tax or
impost or any dues
payable to
Government
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Part Il - Provisions applicable to every mode of Winding Up

Section 336 - Offences by officers of companies in liquidation

1) if person, who is or has been officer of Co:
a) does not, to best of his knowledge & belief, fully & truly
disclose to Co. Liquidator all property, movable &
immovable, of Co,, & how & to whom & for what
consideration & when Co. disposed of part, except
disposed of in ordinary course of business of Co.;

b) does not deliver to Co. Liquidator, all part of movable &
immovable property of Co. in his custody or his control;

¢) does not deliver to Co. Liquidator, all books & papers of
Co. in his custody or under his control & required by law
to deliver up;

d) within 12 months immediately before commencement
of winding up or at any time thereafter,-

i) conceals any part of property of Co. to value of Rs.
1,000/- or mare, or conceals any debt due to or from Co.;
ii) fraudulently removes any part of property of Co. to
value of Rs.1,000/- or more;

{ii) conceals, destroys, mutilates or falsifies, or is privy to
concealment, destruction, mutilation or falsification of,
any book or paper affecting or relating to, property or
affairs of Co.;

iv) makes, or is privy to making of, any false entry in book
or paper affecting or relating to, property or affairs of Co.;
v) fraudulently parts with, alters or makes any omission in,
or is privy to fraudulent parting with, altering or making of
any omission in, any book or paper affecting or relating to
property or affairs of Co.;

vi) by any false representation or other fraud, obtains on
credit, property which Co. does not subsequently pay for;
vii) under false pretence that Co. is carrying on its
business, obtains on credit, for or on behalf of Co.,
property which Co. does not subsequently pay for; or

vili) pawns, pledges or disposes of any property of Co.
which has been obtained on credit & has not been paid
for, unless in ordinary course of business of Co;

&) makes material omission in any
statement relating to affairs of Co.;
f) knowing or believing that false
debt has been proved by person
under winding up, fails for period of
1 month to inform Co. Liquidator
thereof;

g) after commencement of winding
up, prevents production of any book
or paper affecting or relating to
property or affairs of Co.;

h) after commencement of winding
up or at any meeting of creditors of
Co. within 12 months next before
commencement of winding up,
attempts to account for any part of
property of Co. by fictitious losses or
expenses; or

i) is guilty of any false representation
or fraud for purpose of obtaining
consent of creditors of Co. or any of
them, to an agreement with
reference to affairs of Co, or to
winding up,

« he shall be punishable with
imprisonment - 3 to 5 years & fine -
Rs. 1,00,000/- to 3,00,000/-

» [t shall be good defence if accused
proves that he had no intent to
defraud or to conceal true state of
affairs of Co. or to defeat law

2) Every person who takes in pawn
or pledge or otherwise receives
property, knowing it to be pawned,
pledged, or disposed of in
circumstances, shall be punishable
with imprisonment- 3 to 5 years &
fine - Rs. 3,00,000/- to 5,00,000/-

Section 337 -
Penalty for frauds
by officers

Section 338 - Liability
where proper accounts
not kept

Section 339 - Liahility for
fraudulent conduct of business

Section 340 - Power of
Tribunal to assess
damages against

delinquent directors, etc

v

Section 341 -
Liability ufs339&
340 to extend to

partners or
directors in firms

or companies

If any person, being at time
of commission of alleged
offence officer of Co, which is
subsequently ordered to be
wound up by Tribunal or
which subsequently passes
resolution for voluntary
winding up,-

a) has, by false pretences or
by means of any other fraud,
induced any person to give
credit to Co.;

b) with intent to defraud
creditors of Co. or any other
person, has made or caused
to be made any gift or
transfer of, or charge on, or
has caused or connived at
levying of any execution
against, property of Co.; or
¢) with intent to defraud
creditors of Co., has
concealed or removed part of]
property of Co. since date of
unsatisfied judgment or
order for payment of money
obtained against Co. or
within 2 months before that
date,

« he shall be punishable with
imprisonment - 1 to 3 years
& fine - Rs. 1,00,000/- to Rs.
3,00,000/-

1) Where Co. is being wound up, if it
is shown that proper books of
account were not kept by Co.
throughout period of 2 years
immediately preceding
commencement of winding up, or
period between incorporation of Co.
& commencement of winding up,
whichever is shorter, every officer of
Co. in default, unless he shows that
he acted honestly & that in
circumstances in which business of
Co. was carried on, default was
excusable, be punishable with
imprisonment - 1 to 3 years & with
fine - Rs. 1,00,000/- to Rs. 3,00,000/-
2) It shall be deemed that proper
books of account have not been
kept in case of Co:

a) if books of account necessary to
exhibit & explain transactions &
financial position of business of Co,
sufficient detail of cash received &
cash paid, not been kept; &

b) where business of Co. has
involved dealings in goods,
statements of annual stock takings
&, except ordinary retail trade, of all
goods sold & purchased, showing
goods & buyers & sellers, sufficient
detail to enable goods & buyers &
sellers to be identified, not been
kept

1) If in course of winding up of Co, it appears
business of Co. has been carried on with
intent to defraud creditors of Co. or other
persons or for fraudulent purpose, Tribunal,
on application of OL, or Co. Liquidator or
creditor or contributory, may, declare
director, manager, or officer of Co. or persons
knowingly parties to carrying on of business
in manner aforesaid be personally
responsible, without limitation of liability, for
all or any of debts or other liabilities of Co. as
Tribunal may direct

* On hearing of application, OL or Co.
Liquidator, may give evidence/ call witnesses
2) Where Tribunal makes declaration, it may
give further directions for giving effect to
declaration:

a) make provision for making liability of such
person under declaration charge on debt or
obligation due from Co. to him/ on mortgage/
charge/ interest in mortgage/ charge on
assets of Co. held by/ vested in him, or
person on his behalf, or person claiming as
assignee;

b) make further order as may be necessary for
enforcing any charge imposed

3) Every person knowingly party to carrying
on of business in manner aforesaid, be liable
for action u/s 447

4) Section apply, notwithstanding that person
concerned may be punishable under any
other law in respect of matters on ground of
which declaration is to be made

1) If in course of winding up of
Co., it appears person who has
taken part in promotion or
formation of Co., or, who is or has
been director, manager, Co.
Liquidator or officer of Co:

a) has misapplied, or retained, or
become liable or accountable for,
money or property of Co.; or

b} has been guilty of any
misfeasance or breach of trust in
relation to Co.,

+ Tribunal may, on application of
0L, or Co. Liquidator, or of any
creditor or contributory, inquire
into conduct of person, director,
manager, Co. Liquidator or officer,
& order him to repay or restore
money or property, with interest
@ Tribunal considers just &
proper, or to contribute sum to
assets of Co. by way of
compensation

2) Application be made within 5
years from date of winding up
order, or of first appointment of
Co. Liguidator in winding up, or of]
misapplication, retainer,
misfeasance or breach of trust,
whichever is longer

3) Section apply, notwithstanding
that matter is one for which
person concerned be criminally
liable

Where
declaration u/s
339 or order ufs
340 is made in
respect of firm or
body corporate,
Tribunal shall
also have power
to make
declaration ufs
339, or pass order
u/s 340, as case
may be, in
respect of any
person who was
at relevant time
partner in that
firm or director of
that body
corporate

Section 342 - Prosecution of delinquent officers
& members of Co.
1) f it appears to Tribunal in course of winding
up by Tribunal, that officer, or any member, of
Co. has been guilty of offence in relation to Co,
either on application of person interested in
winding up or suo motu, direct liquidator to
prosecute offender or refer matter to Registrar
2) If it appears to Co. Liquidator in course of
voluntary winding up that officer, or any
member, of Co. has been guilty of offence in
relation to Co, he shall report matter to
Registrar & furnish information & give access to
& facilities for inspecting & taking copies of

books & papers, as Registrar may require

3) Where report is made to Registrar:

a) if he thinks fit, may apply to CG for order to
make further inquiry into affairs of Co.

b) if he considers that case is one in which
prosecution ought to be instituted, he shall
report matter to CG, & CG may, after taking legal
advice, direct Registrar to institute prosecution

* No report be made by Registrar under this
clause without first giving accused person
reasonable opportunity of making statement in
writing to Registrar & of being heard

4) If it appears to Tribunal in course of voluntary
winding up that officer, or any member, of Co.
has been guilty as aforesaid, & no report made
by Co. Liquidator to Registrar, Tribunal may, on
application of person interested in winding up
or suo motu, direct Co. Liquidator to make
report

5) When prosecution is instituted under this
section, it shall be duty of liquidator & of every
officer & agent of Co. to give all assistance in
connection with prosecution which he is
reasonably able to give

6) If person fails/ neglects to give assistance, fine
- Rs.25,000/- to Rs.1,00,000/-
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Part lll - Provisions applicable to every mode of Winding Up

Section 344 - Section 345 - _ mmn”._o: w*b” - "
Statement that || Books & papers a_omn il aoo *| Section 347 - Disposal of books
- papers by
fCo.tob
Co.isin 0 ..“_ o be g & papers of Co.
liquidation i contributories

1) Where Co. is being | |Where Co. is 1) At any time after | [1) When affairs of Co. have been

wound up, by Tribunal| |being wound up, | |[making of order for | [completely wound up & is about to be

or voluntarily, every | |all books & winding up of Co. by | |dissolved, its books & papers & those of

invoice, order for
goods or business
letter issued by or on
behalf of Co. or Co.
Liquidator of Co., or
receiver or manager of
property of Co., being
document on or in
which name of Co.
appears, shall contain
statement that Co. is
being wound up

2) If Co. contravenes,
Co., & every officer,
Co. Liquidator &
receiver or manager,
who wilfully
authorises or permits
non-compliance, shall
be punishable with
fine - Rs. 50,000/- to
Rs. 3,00,000/-

papers of Co. &
of Co.

Liquidator shall,
as between
contributories of
Co., be prima
facie evidence of
truth of all
matters
purporting to be
recorded therein

Tribunal, creditor or
contributory of Co.
may inspect books &
papers of Co. only

in accordance with, &
subject to rules

2) Nothing contained
in sub-section (1)
shall exclude or
restrict any rights
conferred by any law
for time being in
force:

a) on CG or SG;

b) on any authority
or officer; or

c) on any person
acting under
authority of
Government or of
any such authority or
officer

Co. Liquidator may be disposed of as
follows:

a) in case of winding up by Tribunal, in
manner as Tribunal directs;

b) in case of voluntary winding up, in
manner as Co. by SR with prior approval
of creditors direct

2) After expiry of 5 years from dissolution
of Co., no responsibility shall devolve on
Co., Co. Liquidator, or person to whom
custody of books & papers entrusted

3) CG may, by rules:

a) prevent for such period as it thinks
proper destruction of books & papers of
Co. which has been wound up & of its Co.
Liquidator; &

b) enable creditor or contributory of Co.
to make representations to CG in respect
of matters specified in clause (a) & to
appeal to Tribunal from order which may
be made by CG in matter

4) If person acts in contravention of rule
framed or order under sub-section (3), he
shall be punishable with imprisonment
upto 6 months or fine - upto Rs.50,000/-
or both
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Section 349 - OL to make
payments into public

Part lll - Provisions applicable to every mode of Winding Up

Section 350 - Co. Liquidator to deposit
monies into scheduled bank

Section 351 - Liquidator not to
deposit monies into private
banking account

Section 352 - Co. Liquidation Dividend

& Undistributed Assets Account

Section 353 - Liquidator to
make returns, etc.

account of India

Every OL shall, pay monies
received by him as OL of any

Co., into public account of India
in RBI

Section 354 - Meetings to
ascertain wishes of creditors or
contributories

1) In all matters relating to
winding up of Co., Tribunal
may:

a) have regard to wishes of
creditors or contributories of
Co., as proved to it by any
sufficient evidence;

b) if it thinks fit for purpose of
ascertaining those wishes,
direct meetings of creditors or
contributories to be called,
held & conducted in manner as
Tribunal may direct; &

¢) appoint person to act as
chairman of any such meeting
& to report result thereof to
Tribunal

2) While ascertaining wishes of
creditors, regard shall be had
to value of each debt of
creditor

3) While ascertaining wishes of
contributories, regard shall be
had to number of votes which
may be cast by each
contributory

1) Every Co. Liquidator of Co. shall,

deposit monies received by him in his capacity in
scheduled bank to credit of special bank account opened
by him in that behalf:

» If Tribunal considers advantageous for creditors or
contributories or Co., it may permit account to he
opened in other bank specified by it

2) If any Co. Liquidator retains for more than 10 days sum
exceeding Rs.5,000/- or other amount as Tribunal may
authorise him to retain, then, unless he explains
retention to satisfaction of Tribunal, he shall:

a) pay interest on amount so retained in excess, @ 12%
per annum & also pay such penalty as may be
determined by Tribunal;

b) be liable to pay expenses by reason of his default; &
¢) also be liable to have all or such part of his
remuneration, as Tribunal consider just & proper,
disallowed, or may also be removed from his office

Section 355 - Court, tribunal or person, etc., before

whom affidavit may be swom

1) Affidavit required to be sworn under provisions/ this
Chapter may be sworn:

a) in India before any court, tribunal, judge or person
lawfully authorised to take & receive affidavits; &

b) in any other country before any court, judge or person
lawfully authorised to take & receive affidavits or before
Indian diplomatic or consular officer

2) All tribunals, judges, Justices, commissioners &
persons acting judicially in India shall take judicial notice
of seal, stamp or signature, of any such court, tribunal,
judge, person, diplomatic or consular officer, attached,
appended or subscribed to affidavit or to other
document for purposes of this Chapter

Neither OL nor Co. Liquidator
of Co. shall deposit any monies
received by him in his capacity
as such into private banking
account
Section 356 - Powers of
Tribunal to declare

dissolution of Co. void
1) Where Co. has been
dissolved, Tribunal may at any
time within 2 years of date of
dissolution, on application by
Co. Liquidator of Co. or by
other person who appears to
Tribunal to be interested,
make order, upon such terms,
declaring dissolution to be
void, & such proceedings may
be taken as if Co. had not been
dissolved
2) Duty of Co. Liquidator or
person on whose application
order was made, within 30
days after making of order or
further time as Tribunal may
allow, to file certified copy of
order with Registrar who shall
register same, & if Co.
Liquidator or person fails, he
shall be punishable with fine
upto Rs.10,000/- for every day
during which default continues

1) Where Co. is being wound up & liquidator has in
his hands or under his control money representing:
a) dividends payable to any creditor but which had
remained unpaid for 6 months after they were
declared;

b) assets refundable to any contributory which
have remained undistributed for 6 months after
date on which they become refundable,

» liquidator shall deposit said money into separate
special account to be known as Co. Liquidation
Dividend & Undistributed Assets A/c in scheduled
bank

2) Liquidator shall, on dissolution of Co., pay into
Co. Liquidation Dividend & Undistributed Assets
A/c any money representing unpaid dividends or
undistributed assets at date of dissolution

3) Any money in Co. Liquidation Dividend &
Undistributed Assets A/c, which remains unclaimed
for period of 15 years, be transferred to general
revenue a/c of CG

Section 357 - Commencement of winding up

by Tribunal

The winding up of a company by the Tribunal
under this Act shall be deemed to commence at the
time of the presentation of the petition for the
winding up.

1) If Co. Liquidator made default in filing,
delivering or making any return, account
or other document, or in giving any notice
which he is by law required to file, deliver,
make or give, fails to make good default
within 14 days after service on him of a
notice requiring him to do so, Tribunal
may, on an application made to it by
contributory or creditor of Co. or by
Registrar, make order directing Co.
Liquidator to make good default within
time specified in order

2) Order may provide all costs of, &
incidental to, application be borne by Co.
Liquidator

3) Nothing in this section shall prejudice
operation of any enactment imposing
penalties on Co. Liquidator

Section 358 - Exclusion of certain time

in computing period of limitation

Notwithstanding anything in Limitation
Act, 1963, or in any other law for time
being in force, in computing period of
limitation specified for any suit or
application in name & on behalf of Co.
which is being wound up by Tribunal,
period from date of commencement of
winding up of Co. to period of 1 year
immediately following date of winding up
order shall be excluded
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Part IV - Official Liquidators

v

Section 359 -
Appointment
of Official
Liquidator

Section 360-
Powers &

functions of
Official
Liquidator

Section 361 - Summary
procedure for liquidation

Section 362 -
Sale of assets &

recovery of
debts due to Co.

v

Section 363 -

Settlement

of claims of

creditors by
oL

Section 364 -

Appeal by
creditor

v

Section 365 -
Order of
dissolution of
Co.

v V v v v
1) For purposes of 1) OL shall 1) Where Co. to be wound up under this 1) OL shall dispose of all | [1) OL within 30 1) Creditor 1) OL shall, if he is
this Act,as it relates | |exercise such Chapter- assets whether movable | |days of his aggrieved by satisfied that Co. is
to winding up of powers & i) has assets of BV not exceeding Rs.1 Crore; & | |or immovable within 60 | |appointment decision of OL u/s finally wound up,
companies by perform such ii) belongs to such class of companies as may days of his appointment | [shall call upon 363 may file appeal | |submit final report
Tribunal, CG may duties as CG be prescribed, 2) OL shall serve notice creditors of Co. before CG within 30| |to:
appoint as many may prescribe * CG may order it to be wound up by summary | |within 30 days of his to prove their days of such i) CG, in case no
Official Liquidators | |2) Official procedure provided under this Part appointment calling claims, within 30 | |decision reference was made

(OL), Joint, Deputy
or Assistant Official
Liquidators as it may
consider necessary
to discharge
functions of Official
Liquidator

2) Liquidators so
appointed be whole-
time officers of CG
3) Salary & other
allowances be paid
by CG

Liquidator may:
a) exercise all or
any of powers of
Company
Liquidator under
provisions of
this Act; &

b) conduct
inquiries or
investigations, if
directed by
Tribunal or CG,
in respect of
matters arising
out of winding
up proceedings

2) Where order is made, CG shall appoint
Official Liquidator as liquidator of Co.

3) OL shall take into his custody or control all
assets, effects & actionable claims to which Co.
is or appears to be entitled

4) OL, within thirty days of his appointment,
submit report to CG, including report whether
in his opinion, any fraud has been committed
in promotion/ formation/ management of
affairs of Co. or not

5) On receipt of report, if CG is satisfied that
any fraud has been committed by promoters,
directors or any officer of Co., it may direct
further investigation into affairs of Co. & that
report shall be submitted

6) After considering investigation report, CG
may order winding up may be proceeded under
Part | of this Chapter or under provision of this
Part

upon debtors of Co. or
contributories, as case

may be, to deposit

within 30 days with him
amount payable to Co.

3) Where any debtor
does not deposit
amount, CG may, on

application made to it by

OL, pass orders as it
thinks fit

4) Amount recovered by
OL shall be deposited in

accordance with

provisions of section 349

days of receipt of
such call

2) OL shall
prepare list of
claims of
creditors & each
creditor shall be
communicated of
claims accepted
or rejected along
with reasons to
be recorded in
writing

2) CG may after
calling report from
OL either dismiss
appeal or modify
decision of OL

3) OL shall make
payment to
creditors whose
claims have been
accepted

4) CG may, at any
stage during
settlement of
claims, if considers
necessary,

refer matter to
Tribunal for
necessary orders

to Tribunal u/s
364(4)

i) in any other case,
CG & Tribunal

2) CG, or as case
may be, Tribunal on
receipt of such
report shall order
that Co. be
dissolved

3) Where order is
made under sub-
section (2), Registrar
shall strike off name
of Co. from register
of companies &
publish notification
to this effect




CHAPTER XXI of Companies Act, 2013 (Chart 7.12)

Part | - Companies authorised to
Register under this Act

Part Il - Winding Up of Unregistered Companies

A 4
s o T e ction 3] ver| | Section 377 - Provisions
Section 375 - Winding up of Unregistered companies Section 376 - Power | | =" “|| section378- saving &
to wind up foreign | |__f Chapter cumulative
towind up foreign construction of enactments
1) Subject to provisions of |4) Unregistered Co. deemed to be unable to pay its debts- mpani 1) Provisions of this Part, _ ) i
. . : . : . companies, A . conferring power to wind up
this Part, unregistered Co. |a) if creditor, to whom Co. is indebted in sum exceeding 1 alth dhsalved with respect to unregistered | | e -
may be wound up under |lakh rupees due, has served on Co., in manner as Tribunal g o companies shall be in partnership : 8 I o
Provisions of this Act | [Where order has this Act, & all provisions of|may approve/ direct, demand under his hand requiring | [Where body corporate | |addition to and not in or Co,, etc, in certain cases
- with respect to been made for this Act, with respect to | Co. to pay sum so due, & Co. has, for 3 weeks after service| |incorporated outside | [derogation of, provisions P
Provided that ; L i Al i ; e 1) Nothing in this Part, shall
: staying & restraining | |winding up, or winding up shall apply to |of demand, neglected to pay sum or to secure or India which has been | |hereinbefore in this Act :
execution shall not| | . i - : P : s 2 : . 5 affect operation of any
) i suits & other legal provisional unregistered Co., with compound, to the satisfaction of creditor; carrying on business in | |contained with respect to ; g
issue against : - . . . . . by < o . enactment which provides
proceedings liquidator has been | [exceptions & additions  |b) if any suit or legal proceeding has been instituted India, ceases to carry | |winding up of companies by ; e B D
property;r against Co. at any appointed for, Co. | |2) No unregistered Co.  |against member for debt/ demand due, or claimed to be [ |on business in India, it | [Tribunal o an'y parmersivp |r:&,
!:er.so.ns any time after registered in shall be wound up under |due, from Co., or from him as member, & notice in writing | |may be wound up as | [2) Tribunal or Official B s‘onety or clo-‘opera e
individual member : i : o : L 7 - society, association or Co.
presentation of pursuance of this | |this Act voluntarily been served on Co, but, Co. has not, within ten days after | |unregistered Co. under | |Liquidator exercise powers . .
of Co. on any - 1o - ) . . . , being wound up, or being
y 4 petition for winding | |Part, no suit or 3) Unregistered Co. may |service of notice,- this Part, or do act in case of d c
ecr?e or'or ®" | |up & before making | |other legal be wound up under i) paid, secured or compounded for debt or demand; notwithstanding that | |unregistered companies wounl by
obtained in any e z e & . : iy : unregistered Co., under
) of winding up order, | [proceeding shall be | |following circumstances: [ii) procured suit or other legal proceeding to be stayed; | |body corporate has which might be exercised or :
such suit or : 3 . =i ik o e - : ; ; e Companies Act, 1956, or Act
) .| |shall, in case of Co. [ |proceeded with or | |a)if Co. is dissolved, or |[iii) indemnified defendant to his satisfaction against suit | [been dissolved or done by Tribunal or Official
proceeding; but, in ; . ; ¢ - i b repealed by that Act
registered in commenced against | |has ceased to carryon  [or legal proceeding, & against all costs, damages & otherwise ceased to | [Liquidator in winding up of )
event of property , , . , , , \ , : 2) Provided that references
: pursuance of this Co. or contributory | |business, or is carrying on [expenses to be incurred by him by reason of same; exist as such under or | |companies formed & 5
of Co. being . i . , : ) in any such enactment to
: ) Part, where of Co. in respect of | |business only for purpose (c) execution or other process issued on decree or order of | | by virtue of laws of registered under this Act -y =
insufficient to i e : : : . . - S . - any provision contained in
. application to stay or | [any debt of Co., of winding up its affairs; |any Court or Tribunal in favour of creditor against Co., or | |country under which it | [Provided that unregistered . .
satisfy decree or D ) ) ) ., ) Companies Act, 1956 or in
der. ord restrain is by except by leave of | |b) if Co. is unable to pay [any member as such, or any person authorised to be sued | |was incorporated Co. shall not, except in event P bt
OTeer; of er' creditor, extend to | |Tribunal & except | |its debts; as nominal defendant on behalf of Co., is returned of its being wound up, be S cEpeneE Y e
may be obtained ) —a : o s - .| |be read as references to
for windi > suits & legal on such terms as ¢} if Tribunal is of opinion |unsatisfied in whole or in part; deemed to be Co. under this i stons
REWICIE R < proceedings against | |Tribunal may it is just & equitable that |d) otherwise proved to satisfaction of Tribunal that Co. is Act, & then only to extent correspotn i m?ﬂ?mt:?l::tl
contributory of Co. | [impose Co. should be wound up |unable to pay its debts provided by this Part g T

b) Shall include: partnership firm, LLP or society or co-
operative society, association or Co. consisting of more than 7

a) Shall not include: (i) Railway Co. incorporated under any Act of Parliament or
other Indian law or any Act of Parliament of UK;

Chartscan also be

downloaded from: stered
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Producer Company (Chart 8.1)

Incorporation of Producer Company

1) "Producer Company"
means Body Corporate
having objects or activities
specified in Section 581B &
registered as Producer
Company under Companies
Act, 1956

2) Producer Co is hybrid
combination of Private
Limited Co & Co-operative
Society, it deals basically
with produce of its active
member for carrying out any
of its objects

a) Insurance of producers or their primary produce
b) Promoting techniques of mutuality & mutual
assistance

c) Rendering technical services, consultancy services
for promotion of interests of its members

d) Welfare measures or facilities for benefit of
members

€) Manufacture, sale or supply of machinery,
equipment or consumables mainly to its members
f) Providing education on mutual assistance
principles to its members & others

g) Production, harvesting, procurement, grading,
pooling, handling, marketing, selling, export of
primary produce of members or import of goods or
services for their benefit

h) Other activity, ancillary or incidental to any
activities referred to in clauses (a) to (g) for mutual
assistance of members

Section 581C - Formation of Producer Co

1) Similar formalities as applicable to Private Co
only to be complied

2) Formed by any 10 or more individuals, each
of them being producer, or any 2 or more
producer institutions, or combination of 10 or
more individuals & producer institutions

3) ROC is satisfied that all requirements of this
Act are complied, within 30 days of receipt of
docs, register MOA, AOA & issue COI

4) Liability of members limited by MOA to
amount unpaid on shares

5) Submit to the Registrar (VIOA & AOA duly
signed by subscriber)

Every shareholder of ISCS be deemed to be
shareholder of Producer Co to extent of face
value of shares held by him

Section 581K - Procedure & Effect

Section 581D - Membership & Voting
Rights of Members

1) Members consist solely of
individual members - Single Vote
irrespective of his shareholding or
patronage

2) Member consists of producer
institutions only - Participation in
business of Producer Co in previous
year, as may be specified by articles
3) Members consist of individuals &
producer institutions - Single Vote
4) Person, who has any business
interest which is not in conflict with
business shall become member

5) AOA may provide for conditions,
manner in which voting rights be
exercised by members

Section 581F - Memorandum

1) Name of company with “Producer
Company Limited” as last words of
name of such Co

2) State in which Registered Office is
to situate

3) Main objects be 1 or more of
objects specified in Section 581B

4) Names & addresses of persons
who have subscribed to
memorandum

5) Amount of share capital with
which Producer Co is to be registered
6) That liability of its member is
limited

7) Opposite to Subscriber’s name,
no. of shares each subscriber takes

Section 581l - Articles
Amendment

1) Amendment of AOA
should be proposed by-

a) Not less than 2/3" of
elected directors or

b) By not less than 1/3" of
members of Producer Co &
c) Adopted by members by
Special Resolution

2) Copy of amended articles
together with copy of SR,
duly certified by 2 directors,
should be filed with Registrar
within 30 days from date of
its adoption

of Board & Quorum
1) Board Meeting (BM) shall
be held not less than once
in every 3 months & at least
4 meetings shall be held
every year
2) Notice of BM shall be
given in writing to every
director
3) Chief Executive shall give
notice as aforesaid not less
than 7 days prior to date of
meeting
4) Quorum for meeting of
Board shall be 1/3" of total
strength of directors, subject|
to minimum of 3
5) BM may be called at
shorter notice & reasons
thereof be recorded

Section 581J - Conversi
operative Societies (ISCS)

1) Any ISCS having objects for multiplicity for states
may make application to Registrar for registration as
Producer Co, Application to include
a) Copy of SR, of not less than 2/3" of total members
of 1SCS
b) Statement of names & addresses or occupation of
directors & Chief Executive & list of members of such
1SCS
c) Statement indicating engagement in any one or
more of objects specified in Section 581B
d) Declaration by 2 or more directors certifying
correctness of above particulars
2) “Producer Company Limited” should form part of
its name to show its identity
3) On compliance, Registrar shall, within 30 days of
receipt of application, certify that ISCS is registered &
thereby incorporated as Producer Co
4) Upon registration, ROC is required to intimate
Registrar of ISCS for deletion from its register

Section 581R - Powers & Functions of
Board

1) Determination of dividend payable

2) Determination of quantum of withheld price
& recommend patronage

3) Admission of new member

4) Pursue & formulate Organisational Policy,
objectives, establish specific long-term & annual
objectives

5) Appointment of Chief Executive & other
officers

6) Exercise superintendence, direction & control
over Chief Executive

7) Acquisition or disposal of property

8) Investment of funds

9) Sanction loan or advance, in connection with
business activities to any member, not being
director or his relative

10) Cause proper books of account to be
maintained & placed before AGM with auditor’s
report & replies on qualifications

Section 581W - Chief Executive
and his Function

1) It shall have full time Chief
Executive to be appointed by Board
2) He shall be ex officio director of
Board & not retire by rotation
3) Qualifications, experience & terms
and conditions of service of be
determined by Board
4) He shall be entrusted with
substantial powers of management
5) Chief Executive shall manage
affairs of Producer Co under general
superintendence, direction & control
of Board & be accountable for
performance

Section 581X - Secretary

1) Producer Co having average
annual turnover exceeding Rs. 5
crore in each of 3 consecutive FY
shall have Whole Time Secretary

2) In case of failure to comply with
this, Co & every officer in default,
shall be punishable with Fine which
upto Rs. 500 for every day during
which default continues

3) In any proceedings against person
in respect of offence, under this
section, it shall be defence to prove
that all reasonable efforts to comply
with provisions were taken or
financial position of Co was such
that it was beyond its capacity to
engage whole-time secretary

Section 5817A - Annual
General Meeting

1) AGM in each year & time
gap between one AGM to
another, should not be more
than 15 months
2) First AGM within 90 days
from date of its
incorporation
3) Notice calling AGM shall
be accompanied with -
a)Agenda
b) Minutes of previous AGM
c) Names of candidates for
election as Director
d) Audited B/S & P&LA/c
4) GM shall be called by
giving not less than 14 days
prior notice in writing
5) 1/4" of total no. of
members shall be quorum
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Producer Company (Chart 8.2)
T

Finance, Accounts & Audit

Section 581ZE - Books

of Accounts

1) Every Producer Co
shall at Registered
Office maintain Books
of accounts with
respect to -

a) All sums of money
received & expended
b) All sales & purchase
of goods

c) Instruments of
liability executed by or
on behalf of Producer
Co

d) All assets &
liabilities

e) Producer company
engaged in production,
processing &
manufacturing,
particulars relating to
utilisation of materials
or labour or other
items of costs

2)B/S &P & LA/c of
Producer Co shall be
prepared, in
accordance with
provisions contained in
Section 211 of
Companies Act, 1956

Every Producer Co shall

Section 581ZF - Internal

Audit

have internal audit at
such interval in such
manner as may be
specified in articles, by
Chartered Accountant

Section 581ZG - Auditor
Duties

Auditor shall report on
following matters

1) Amount of debts due
along with particulars
of bad debts

2) Verification of cash
balance & securities

3) Details of assets &
liabilities

4) All transactions
which appear to be
contrary to provisions
of this Part

5) Loans given by
Producer Co to
directors

6) Donations or
subscriptions given by
Producer Co

Section 581ZH - Donation

and Subscription

) Producer Co may, by

special resolution, make
donation or subscription
to any institution or
individual for purposes
of

a) Promoting social &
economic welfare of
producer member or
producers or general
public

b) Promoting mutual
assistance principles

2) Aggregate amount of
all such donation &
subscription in any FY
shall not exceed 3 % of
net profit of Producer Co
in FY immediately
preceding FY in which
donation or subscription
was made

3) No Producer Co shall
make directly or
indirectly to any political
party or for any political
purpose to any person
any contribution or
subscription or make
available any facilities
including personnel or
material

Every Producer Co shall maintain

Section 58171 - General & Other

general reserve (GR) in every FY, in
addition to any reserve
maintained by it as may be
specified in articles

Any Producer Co may, upon
recommendation of Board &
passing of resolution in GM, issue
bonus shares by capitalisation of
amounts from GR in proportion to
shares held by member on date of
issue of shares

Section 581ZK - Loan to Member

1) Board may, provide financial
assistance to members of
Producer Co by way of -

a) Credit facility, to any member,
in connection with business of
Producer Co, for period not
exceeding six months

b) Loans & advances, against
security specified in articles to any
member, repayable within period
exceeding 3 months but not
exceeding 7 years from date of
disbursement

2) Loan or advance to Director or
his relative shall be granted only
after approval by members in GM

Section 581ZL - Investment in
Companies and Subsidiaries

[ 1) GR of any Producer Co shall

be invested to secure highest
returns available

2) Any Producer Co may, for
promotion of its objectives
acquire shares of another
Producer Co

3) Any Producer Co may
subscribe to share capital of,
or enter into any agreement
or other arrangement,
whether by way of formation
of its Subsidiary Co, joint
venture or in any other
manner with any Body
Corporate

4) All investments by Producer
Co may be made if such
investment are consistent
with objects of Producer Co
5) Maintain register containing
particulars of all investments,
showing names of companies
in which shares have been
acquired, number & value of
shares

6) Invest either by itself or
together with its subsidiaries,
purchase shares in any other
Co, other than Producer Co
for amount not exceeding 30
% of aggregate of its paid-up
capital & free reserves

Section 58175 - Re-Conversion of

Producer Company into Inter-State
Society

1) Producer Co, being erstwhile ISCS, may
make application after -

a) Passing resolution in GM by not less than
2/3" of its members present & voting, or

b) On request by its creditors representing
3/4“‘ value of its total creditors, to High
Court for its re-conversion to ISCS

2) High Court shall direct holding meeting of
its members or creditors

3) Majority in number representing 3/1‘4th in
value of creditors, or members, present &
voting in person at meeting agree for re-
conversion

4) Order made by Court shall have no effect
until its Certified Copy has been filed with
Registrar

5) Copy of order shall be annexed to every
copy of MOA of Co issued after Certified
Copy of order has been filed

6) Court may stay commencement or
continuation of any suit or proceeding
against Co on such terms as Court thinks fit,
until application is finally disposed off

7) Producer Co which has been sanctioned
re-conversion by High Court, shall make
application, under Multi-State Co-operative
Societies Act, 2002 for its registration as
multi-State co- operative society or co-
operative society, within six months of
sanction by High Court & file report to-

a) High Court

b) Registrar of companies

c) Registrar of co-operative societies under
which it has been registered as multi-State
Co-operative society




Producer Company (Chart 8.3)

Section 581G - Articles of Asociation

a) qualifications for member, conditions for
continuance or cancellation

h) manner of ascertaining patronage & voting right
hased on patronage

¢) manner of constitution of Board, its powers &
duties, minimum & maximum number of directors
d) election of Chairman, term of office of directors
& Chairman, manner of voting

e) circumstances under which, & manner in which,
withheld price is to be determined

f) manner of disbursement of patronage bonus

g) matters relating to issue of bonus shares out of
general reserves

h) basis & manner of allotment of equity shares

i) amount of reserves, sources from which funds
may be raised

j) credit, loans or advances which may be granted
to a member

k) the right of any member to obtain information
) the basis and manner of distribution and disposal
of funds

j) authorisation for division, amalgamation, merger,
creation of subsidiaries

k) laying of memorandum & articles of producer
company before a special general meeting

!

Section 581H -

Amendment of
Memorandum

a) A producer company
shall not alter conditions
contained in its
memorandum except in
the cases, by mode and
to extent for which
express provision is
made in this Act.
However, a producer
company may, by special
resolution, not
inconsistent with Section
5818, alter its objects
specified in its
memorandum

b) A copy of amended
memorandum, together
with a copy of special
resolution duly certified
by two directors, shall be
filed with Registrar
within 30 days from date
of adoption of resolution

v

Section 581Q - Vacation of
office by directors

a) office of director of a
producer company shall
become vacant if -

b) he is convicted by a court of
any offence involving moral
turpitude & sentenced in
respect thereof to
imprisonment for not less than
6 months

¢) producer company, in which
he s a director, has made a
default in repayment of any
advances or loans

d) he has made a default in
repayment of any advances or
loans taken from producer
company in which he is a
director

e) default is made in holding
election for office of director
f) annual general meeting or
extraordinary general meeting
of the producer company, in
which he s a director

Section 581L Vesting of undertaking
in producer company Section 581Z -

General & Other Reserves

a) All properties & assets, of, or belonging
to, inter-State co- operative society as on
transformation date, shall vest in producer
company

b) All rights, debts, liabilities, interests,
privileges & obligations of the inter-State co-
operative society as on transformation date
shall stand transferred to, & be rights,
debts, liabilities, interests, privileges and
obligations of, the producer company

¢) All sums of money due to inter-State co-
operative society immediately before
transformation date, shall be deemed to be
due to producer company

d) amount representing the capital of
erstwhile inter-State co-operative society
shall form part of capital of producer
company

¢) If, on transformation date, there is
pending any suit, arbitration, appeal or
other legal proceeding of whatever nature
by or against the inter-State co-operative
society, the same shall not abate

Section 581T Liability of
directors

a) producer company s having
right to recover from its
director where such director
has made any profit

b) where producer company
incurred a loss or damage as a
result of contravention of law

Section 58128 - Share
capital
Share capital of producer

company consist of equity
shares only

Section 581ZC - Special

user rights
Producers, who are active
members may, if so provided
in the articles, have special
rights & producer company
may issue appropriate
instruments to them in
respect of such special rights

Section 5812D Transferability of shares and attendant
rights

a) shares of member of producer company shall not be
transferable

b) A member of a producer company may, after obtaining
previous approval of Board, transfer whole or part of his shares
along with any special rights, to an active member at par value
¢) Every member shall within 3 months of his becoming a
member of Producer Company, nominate, as specified in articles,
a person to whom his shares in producer company shall vest in
event of his death

d) Nominee shall, on death of member, become entitled to all
rights in shares of producer company & Board of that Company
shall transfer shares of deceased member to his nominee:

- Provided that in case where such nominee is not producer,
Board shall direct surrender of shares together with special
rights, if any, to producer company at par value or such other
value as may be determined by Board

- Where Board of a producer company is satisfied that— i)
any member has ceased to be a primary producer; or

if) any member has failed to retain his qualifications to be
member as specified in articles, Board shall direct surrender of
shares together with special rights, if any, to producer company
at par value or such other value as may be determined by Board




Producer Compay (Chart 8.4)

Section 581ZN
Amalgamation, merger or division, etc., to form new producer companies

Section 581ZP
Striking off name of
producer company

a) A Producer Company may, by a resolution passed at its general meeting, decide to

transfer its assets and liabilities, in whole or in part divide itself into two or more
new producer companies.

b) Any two or more producer companies may, by a resolution passed at any general
or special meetings of its members, decide to—

i) amalgamate & form a new producer company

ii) merge one producer company (hereafter referred to as ‘'merging company') with
another producer company (hereafter referred to as ‘'merged company' - Every
resolution of a producer company under this section shall be passed at its general
meeting by a majority of total Members with right of vote not less than two-thirds of
its Members present & voting - Before passing a resolution under this section,
producer company shall give notice thereof in writing together with a copy of
proposed resolution to all the Members & creditors who may give their consent

c) Any Member or creditor, who does not exercise his option within period specified
in sub-sec (5), shall be deemed to have consented to resolution.

d) producer company shall make arrangements for meeting in full or otherwise
satisfying all claimsof members & creditors who exercise option

e) Where whole of assets and liabilities of a producer company are transferred to
another producer company

f) registration of first mentioned Company or merging company, as case may be, shall
stand cancelled

g) amalgamation, merger or division of companies under the foregoing sub-sections
shall not in any manner whatsoever affect pre-existing rights or obligations

h) Registrar shall strike off the names of every producer company deemed to have
been dissolved

Where any dispute relating to the
formation, management or business
of a producer company arises

a) amongst members, former
members or persons claiming to be
members or nominees of deceased
members; or

b) between a member, former
member or a person claiming to be a
member, or nominee of deceased
member & producer company, its
Board of directors, office-bearers, or
liquidator, past or present; or

c) between producer company or its
Board, & any director, office-bearer
or any former director, or nominee,
heir or legal representative of any
deceased director of

d) producer company,

e) such dispute shall be settled by
conciliation or by arbitration as
provided under Arbitration and
Conciliation Act, 1996

a) If a producer company fails
to commence business within
1 year of its registration or
ceases to transact business
with members or if Registrar
is satisfied, after making such
inquiry as he thinks fit, that
producer company is not
carrying any of its objects
specified in Section 581B, he
shall make an order striking
off name of producer
company, which shall
thereupon cease to exist
forthwith

b) Where Registrar has
reasonable cause to believe
that a producer company is
not maintaining any of
mutual assistance principles
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Companies Incorporated Outside India (Foreign Company) (Chart 9.1)

Definition of Foreign Co and
Application of Act to Foreign Co

Section 2(42) - Definition of Foreign Co

Any Co or body corporate incorporated
outside India which-

a) Place of business in India whether by itself
or through an agent, physically or through
electronic mode &

b) Conducts any business activity in India in
any other manner

Section 379 - Application of Act to Foreign
Co

Sections 380 to 386 (both inclusive) and
sections 392 and 393 shall apply to all
foreign companies

Provided that the Central Government
may, by Order published in the Official
Gazette, exempt any class of foreign
companies, specified in the Order, from any
of the provisions of sections 380 to 386 and
sections 392 and 393 and a copy of every
such order shall, as soon as may be after it
is made, be laid before both Houses of
Parliament

1) Where not less than 50% PSC, equity or
preference or partly equity & partly
preference, of Foreign Co is held by -

a) 1 or more citizens of India, or

b) 1 or more Co/ Bodies Corporate
incorporated in India, or

¢) 1 or more citizens of India & 1 or more Co/
bodies corporate incorporated in India,
*whether singly or in aggregate

2) Such Co shall comply with provisions of
Chapter XXIl & other provisions as if it were
Co incorporated in India

Section 380 - Documents
to be delivered to
Registrar by Foreign Co

Section 381 - Accounts
of Foreign Co

Section 382 -
Display of

name of
Foreign Co

Section
383 -
Service on
Foreign Co

Section 387 - Dating
of Prospectus and
Particulars

Section 388 -
Provision to
Expert's Consent
& Allotment

1) Every Foreign Co is required to
deliver to Registrar for registration
a) Certified Copy of Charter,
Statutes or Memorandum & Articles
or Other Instrument defining
constitution of Co, if instrument is
not in English language, Certified
Translation thereof in English
Language

b) Full address of registered or
principal office of Co

c) List of Directors & Secretary of Co
d) Name & Address of 1 or more
persons resident in India authorised
to accept on behalf of Co service of
process & any notices

e) Full address of office of Co
deemed to be its principal place of
business in India

f) Particulars of opening & closing of
place of business in India on earlier
occasions

g) Declaration that none of
directors have ever been convicted
or debarred from formation of
companies & management in India
or abroad

2) Above informations be filed with
Registrar within 30 days of
establishment of its place of
business in India, in Form FC-1
along with prescribed fees

1) Every Foreign Co shall, in every
calendar year -

a) Make out Balance sheet &

P & LA/cin such form,
containing particulars as
prescribed,&

b) Deliver copy to Registrar

2) Foreign Co shall send to
Registrar along with documents
required to be delivered to him,
copy of list of all places of
business established by Co in
India in prescribed form

3) As per Rules¥,

a) Foreign Co shall prepare FS as
per Sch lll & along with FS to be
filed with Registrar, attach
following-

i) Statement of RPT

i) Statement of repatriation of
profits

iii) Statement of transfer of funds
(including dividends)

b) All documents shall be
delivered to Registrar within 6
months of close of FY of Foreign
Co to which they relate

c) Accounts of Foreign Co
pertaining to Indian business
operations prepared as per
Section 381(1) & Rules
thereunder, shall be audited by
practicing CA in India or firm or
LLP of practicing CAs

Every Foreign
Co shall-

1) Exhibit on
outside of
every office or
place where it
carries on
business in
India, name of
Co & country
in which it is
incorporated
2) Name of Co
& country in
which Co is
incorporated,
to be stated
in legible
English
characters in
all business
letters, bill-
heads & letter
paper

3) State the
fact that
liability of
members is
limited

Any process,
notice, or
other
document
required to
be served on
Foreign Co
shall be
deemed to
be
sufficiently
served, if
addressed to
any person
whose name
& address
have been
delivered to
Registrar ufs
380 & left at,
or sent by
post to,
address
which has
been so
delivered to
Registrar or
by electronic
mode

1) Prospectus to be dated &
signed [Section 387(1)]:
Contains particulars with
respect to following matters-
a) Instrument constituting or
defining constitution of Co
b) Enactments or provisions
by or under which
incorporation of Co was
effected

c) Address in India where
said instrument, enactments
or provisions, or copies
thereof, & if same are not in
English language, certified
translation thereof in English
language can be inspected

d) Date on which & country
in which Co would be or was
incorporated &

e) Whether Co has
established place of business
in India &, if so, address of
its principal office in India

2) Points (a), (b) & (c) above
shall not apply in case of
prospectus issued more than
2 years after date at which
Co is entitled to commence
business

1) No prospectus
offering for
subscription in
securities of Co
incorporated or to be
incorporated outside
India or when formed
will or will not
establish, place of
business in India

a) Where prospectus
includes statement
purporting to be made
by an expert, he has
not given, or has
before delivery of
prospectus for
registration
withdrawn, his written
consent

b) If prospectus does
not have effect

2) Statement shall be
deemed to be included
in prospectus, if it is
contained in any
report or
memorandum
appearing on face
thereof or by reference
incorporated therein
or issued therewith

* Companies (Registration of Foreign Companies) Rules, 2014




Companies Incorporated Outside India (Foreign Company) (Chart 9.2)
2

Section 389 - Section | Section391- Application

Registration of sections 34

Section 393 -
Failure to comply

Section 385 -
Fee for

Section 384 - ebentures,

Section 392 -
: Annual Return, Registration of

Punishment for

Section 386 -

390 - Offer

of to36 & _ not affect validity of § charges, Books of Account & J| Registration of | Interpretation
of IDR Contravention . '
Prospectus Chapter XX contracts their Inspection Documents
v
1) No prospectus | [CG may make | [The provisions of sections 34 | |1) Foreign Co shall | |Any failure by a) Provisions of Section 71 (Issue | There shall be For purposes of
can be issued rules to 36 (both inclusive) shall be punishable company to comply of Debentures) shall apply mutatis| [paid to Registrar | |foregoing provisions
unless it is applicable to | |apply to - with- with provisions of this | |mutandis to foreign company for registering of this Chapter,
certified by the | [offer of Indian | [i) issue of prospectus by a) Fine - Rs. Chapter shall not b) Provisions of Section 92 any document expression:
chairperson and | [Depository company incorporated outside | [1,00,000/- to Rs. | |affect validity of any (Preparation and filing of Annual | |required by the | |(a)“Certified” means
two other Receipts (IDR) | |India under 3,00,000/- & contract, dealing or return) and Section 135 (CSR) provisions of this | |certified in
directors and & mannerin | [section 389 as they apply to b) Additional Fine | [transaction entered shall, subject to such exceptions, | |Chapter to be prescribed manner
also required to | (which IDR prospectus issued by an Indian | |extend to Rs. into by company or its | [modifications and adaptations as | |registered by to be a true copy or
be register with | [shall be dealt | |company; 50,000/- every day | [liability to be sued in | [may be made therein by rules him, such fee, as | |a correct translation;
ROC. Documents | (with in ii) issue of Indian Depository | |after first during | [respect thereof, but made under this Act, apply to a may be (b)“Director”, in
to be attached:- | |depository Receipts by foreign company | |which company shall not be | |foreign company prescribed relation to a foreign
- Consent from | [mode & by Subject to provisions of contravention entitled to bring any | |c) Provisions of Chapter VI company, includes
Expert custodian & section 376, provisions of continues in case | [suit, claim any set-off, | |(Registration of Charges) shall any person in
- Contract of MD | [underwriters | |Chapter XX shall apply of continuing make any counter- apply mutatis mutandis to charges accordance with
or Manager (Refer SEBI for | [mutatis mutandis for closure | |offence claim or institute any | [on properties which are created whose directions or
- Other material | |details) of place of business of 2) Officer in legal proceeding in or acquired by any foreign instructions Board of
Contracts foreign company in India as | |default shall be respect of any such company Directors of
entered within if it were company punishable with- | [contract, dealing or d) Provisions of Chapter XIV company is
preceiding two incorpor: qted in India in case a) Imprisonment | |transaction, until the | |(Inspection, inquiry and accustomed to act;
years. : uf:hfaretglll company has upto 6 months, or | [company has complied| [investigation) shall apply mutatis (c)“Place of
- Underwriting rai.sed TRGTMES th.r(.)ug h offer b) Fine - Rs. with provisions of mutandis to the Indian business business” includes a
Agreement or.lssue of SEC‘W'-IHES under 25,000/- to Rs. this Act applicable to it| |of a foreign company as they share transfer or
-POA Focan tf?r Piehidye ot 5,00,000/- or apply to a company incorporated registration office
been repaid or redeemed ; :
c) Both in India
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Section 248 - Power of Registrar to remove name of Co. from register of companies

Sub-section (1)
1) Where Registrar has
reasonable cause to
believe:
a) Co. failed to commence
business within 1 year of
its incorporation;
b) subscribers to
memorandum have not
paid subscription which
they had undertaken to
pay within 180 days from
date of incorporation of
Co. & declaration u/s
11(1) to this effect not
been filed within 180 days
of its incorporation;
¢) Co. not carrying on
business or operation for
period of 2 immediately
preceding financial years
& has not made
application within such
period for obtaining
status of dormant Co. u/s
455,
* he shall send notice in
Form STK-1 to Co. & all
directors of Co., of his
intention to remove name
of Co. from register of
companies & requesting
them to send
representations, within 30
days from date of notice

* Following categories of companies shall not be
removed from register of companies:

i) listed companies; (i) vanishing companies;
iii) delisted companies due to non-compliance
of listing regulations or listing agreement or
other statutory laws;

iv) companies where inspection or investigation
is ordered & being carried out or actions on
order are yet to be taken up or were completed
but prosecutions arising out of such inspection
or investigation are pending in Court;

v) companies where notices u/s 234 of
Companies Act, 1956 or section 206 or section
207 of Act have been issued by Registrar or
Inspector & reply is pending

vi) companies against which prosecution for
offence is pending in any court;

vii) companies whose application for
compounding offences is pending before
competent authority

viii) Co, which have accepted public deposits
either outstanding or Co. is in default in
repayment;

ix) Co. having charges which are pending for
satisfaction;

x) Co. registered u/s 25 of Co.Act, 1956 or sec &

» Vanishing Co.: Co registered under Act or
previous company law & listed with Stock
Exchange which has failed to file its returns with
ROC & Stock Exchange for consecutive period of
2 years, & is not maintaining its registered office
at address notified with ROC or Stock Exchange
& none of its directors are traceable

Sub-section (2)

1) Co. may, after
extinguishing all

its liabilities, by
SR or consent of
75% members in
terms of PSC, file
application in
Form STK-2 aleng
with fee of
Rs.5,000/- (as per
Rule 4%) to
Registrar for
removing name
of Co. from
register of
companies &
Registrar shall, on|
receipt of such
application,
cause public
notice

2) In case of Co.
regulated under
special Act,
approval of
regulatory body
constituted or
established under
that Act shall also
be obtained &
enclosed with
application

» Every application shall
from appropriate Regulatory
following companies:

or conducting non-banking

i) housing finance companies,
iii) insurance companies,

market intermediaries,

investment schemes,

accompanied by-

every director in Form STK 3;
ii) statement of accounts

company made up to day, not
application & certified by CA,
director,

director or consent of 75% of
of application;

litigations

accompany no objection certificate
Authority concerned in respect of
i) companies which have conducted

financial & investment activities,

iv) companies in business of capital
v) companies engaged in collective
vi) asset management companies,
vii) other Co regulated by other law|

» Application in Form STK 2 shall be

i) indemnity bond notarised by

containing assets & liabilities of
more than 30 days before date of
iii) Affidavit in Form STK-4 by every
iv) copy of SR duly certified by each
members in terms of PSC as on date

v) statement regarding pending

1) Application in Form
STK 2 shall be signed by
director authorised by
Board in their behalf

2) Where director
concerned does not
have registered DSC,
physical copy be signed
manually & be
attached with Form
STK 2 while uploading

Form STK 2 shall be
certified by CA/CS/Cost
Accountant in whole
time practice

Rule7*
1) Notice u/s 248(1) or
(2) be in Form STK 5 or
STK 6, as case may be:
i) placed on official
website of MCA,
ii) published in Official
Gazette;
iii) published in leading
English newspaper & at
least once in leading
vernacular language
newspaper, both
having wide circulation
* Co. shall also place
application on its
website, if any, till
disposal

If person is foreign

national or NRI,
indemnity bond &
declaration shall be
notarised or
appostilised or
consularised

Registrar shall cause
notice u/s 248(5) of
striking off name of

Co. from register of
companies & its
dissolution to be
published in Official
Gazette in Form STK 7 &

same shall also be
placed on official
website of MCA

Application or pending
proceeding for striking
off or Form-FTE filed
with ROC prior to
commencement of

these rules but not
disposed of for want of
information or
document shall, on its
submission, to
satisfaction of
authority, be disposed
of as per rules under
Co. Act, 1956

Sub-section (2)
shall not apply
to Co. registered
ufs8

Sub-section (4)

Notice issued u/s
248(1)/ (2) be
published as per
Rule 7 &also in
Official Gazette
for information
of general public

At expiry of time
mentioned in
notice, Registrar
may, unless
cause to
contrary

is shown by Co.,
strike off its
name from
register of
companies, &
publish notice in
Official Gazette,
& on publication
in Official
Gazette, Co. shall
stand dissolved

Sub-section (6)
1) Registrar, before passing
an order ufs 248(5), shall
satisfy himself that sufficient
provision has been made for

realisation of all amount due
to Co. & for payment or
discharge of its liabilities &
obligations by Co. within
reasonable time &, if
necessary, obtain
undertakings from MD,
director or other persons in
charge of management

2) Assets of Co. be available
for payment or discharge of
all its liabilities & obligations
even after date of order
removing name of Co. from
register

Sub-section (7)

Liability, of every director/
manager/ other officer &
every member of Co.
dissolved u/s 248(5),
continue & may be enforced
as if Co. had not been
dissolved

Sub-section (8)

Nothing in this section shall
affect power of Tribunal to
wind up Co. name of which
has been struck off

* Companies (Removal of Names of Companies from Register of Companies) Rules, 2016
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Section 249 - Restrictions on

making application under section
248 in certain Situations

Section 250 -
Effect of Co.

notified as
Dissolved

Section 251 -
Fraudulent
application for
~ removal of name

1) Application u/s 248(2) on behalf of Co. shall not
be made if, at any time in previous 3 months, Co.-
a) has changed its name or shifted its registered
office from one State to another;

b) has made disposal for value of property or
rights held by it, immediately before cesser of
trade or otherwise carrying on business, for
purpose of disposal for gain in normal course of
trading or otherwise carrying on of business;

¢) has engaged in any other activity except one
which is necessary for making application, or
concluding affairs of Co., or complying with
statutory requirement;

d) has made application to Tribunal for
sanctioning of compromise/ arrangement &
matter has not been finally concluded; or

e) is being wound up under Chapter XX

2) If Co. files application ufs 248(2) in violation of
249(1), it shall be punishable with fine which may
extend to Rs.1,00,000/-

3) Application filed u/s 248(2) be withdrawn by
Co. or rejected by Registrar as soon as conditions
u/s 249(1) are brought to his notice

Where a Co.
stands dissolved
under section 248,
it shall on & from
date mentioned in|
the notice u/s
248(5) cease to
operate asa Co. &
Certificate of
Incorporation
issued to it shall
be deemed to
have been
cancelled from
such date except
for purpose of
realising amount
due to Co. & for
payment or
discharge of
liabilities or
obligations of Co.

1) Where it is found that
application by Co. u/s
248(2) made with object
of evading liabilities or
with intention to deceive
creditors or defraud any
persons, persons in
charge of management of
Co, notwithstanding that
Co. has been notified as
dissolved-

a) be jointly & severally
liable to persons who had
incurred loss or damage
as result of Co. being
notified as dissolved; &

b) be punishable for
fraud in manner u/s 447
2) Registrar may also
recommend prosecution
of persons responsible for
filing of application u/s
248(2)

Section 252 - Appeal to Tribunal

1) Person aggrieved by order of Registrar, notifying Co. as
dissolved u/s 248, may file appeal to Tribunal within 3
years from date of order of Registrar & if Tribunal is of

" |opinion that removal of name of Co. from register of

companies is not justified, it may order restoration of
name of Co. in register

Tribunal shall give reasonable opportunity of making
representations & of being heard to Registrar, Co. & all
persons concerned

If Registrar is satisfied, that name of Co. has been struck
off from register of companies inadvertently or on basis of
incorrect information furnished by Co. or its directors,
which requires restoration in register, he may within 3
years from date of passing of order u/s 248, file application
before Tribunal seeking restoration of name of such Co.

2) Copy of order passed by Tribunal be filed by Co. with
Registrar within 30 days from date of order & on receipt of
order, Registrar shall restore name of co in register & issue
fresh COI

3) If Co., or any member or creditor or workman feels
aggrieved by Co. having its name struck off from register,
make application, before expiry of 20 years from
publication in Official Gazette of notice u/s 248(5) may,
Tribunal, if satisfied, it is just that name of Co. be restored,
order name of Co. to be restored to register, & give
directions & make provisions as deemed just for placing Co.
& all persons in same position as if name of Co. had not

been struck off from register of companies
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Section 403 - Fee for filing, Etc.

(1) Submission within time:

Any document, required to be submitted,
filed, registered or recorded, or any fact or
info. required or authorised to be registered
under this Act, shall be submitted, filed,
registered or recorded within time specified
in relevant provision on payment of such
fee as may be prescribed. Provided that
where any document, fact or information
required to be submitted, filed, registered
orrecorded, as case may be, under sec 92
or 137 is not submited, filed, registered or
recorded, as case maybe, within period
provided in those sections, without
prejudice to any other legal action or
liability under this Act, it may be submitted,
filed, registered or recorded, as case maybe,
after expiry of period so provided in those
sections, on payment of such additional fee
as may be prescribed, which shall not be
less than 100 Rs. per day & different amts
may be prescribed for different classes of
companies.

Section 404 -
Fees Etc. to be

credited into a
Public Account

(2) Penalty or punishment on submission
after expiration of above 270 days also:

Where a co. fails or commits any default to
submit, file, register or record any
document, fact or information under sub-
sec (1) before expiry of period specified in
relevant sec., co.& officers co. who are in
default, shall, without prejudice to liability
for payment of fee & additional fee, be
liable for penalty or punishment provided
under this Act for such failure or default.”

All fees, charges &
other sums received
by any Registrar,
Additional, Joint,
Deputy or Assistant
Registrar or any
other officer of CG
in pursuance of any
provision of this Act
shall be paid into
the public account
of India in RBI

Section 405 -
Power of CG to
direct companies

to furnish
information or
statistics

Section 406 - Power to modify Act in its

Application to Nidhis

CG shall have power
to demand
information from
specific companies or
class of companies for
the purpose of
looking into the
compliance of
Companies Act, 2013.
If any Company, does
not comply with the
same, the Company
will be liable to a
penalty of Rs. 25,000
and every officer will
be liable to jail up to 6
months and fine from
Rs. 25000 to Rs. 3 lacs

1. Nidhi Company means a company with an object of
developing a habit of saving amongst its members for

mutual benefit and lending to each other or 3rd Party.

2. Unless CG says provisions of this Act are not applicable to
Nidhi Company or it will be applicable with exceptions,
modifications or adaptations as CG decides, all provisions shall
apply.

3. Nidhi Company incorporated under this Act shall be a Public
Company with a minimum PUC of Rs. 5 Lacs and it can also
issue Preference Shares.

4. Every Nidhi Company within a period of 1 year shall ensure
a. Minimum 200 members;

b. Net Owned Funds of 10 Lacs or more;

c. Unencumbered Deposits of 10%;

d. Ratio of NOF to Deposits can be 1:20.

5. Every Nidhi Company shall file a return of statutory
compliance in Form NDH-1 £ 90 days of end of FY.

6. Every Nidhi Company complying with all of above
provisions shall file Form NDH-2 = 30 days of end of first FY
except for the requirement of Annual Returns.

7. A Nidhi Company shall not:

a. Carry a business of Chit Funds, Hire Purchase, Leasing or
Financing.

b. Acquire another Company or control the position of Board
of Directors unless it passes a GM-SR &

obtains an approval of Regional Director.

c. Carry any other business other than lending or borrowing.
d. Accept Deposits from any other person.

e. Enter into a partnership for borrowing and lending.

f. Issue advertisement for soliciting deposits.

g. Accept Body Corporate or Trusts as its members.

Accept minor as its member unless legal guardian accompanies
him.
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Courtor Special Court, while
deciding amount of fine or
imprisonment under this Act,
shall have due regard to
following factors, namely:

a) size of company;

b) nature of business carried on

by company;

¢) injury to public interest;
d) nature of the default; &
¢) repetition of default

. _companies
Notwithstanding anything
contained in this Act,if OPCor
small company fails to comply
with provisions of section 92(5),
section 117(2) or section 137(3),
such company & officer in
default of such company shall be
punishable with fine or
imprisonment or fine &
imprisonment, as case may be,

half of fine or imprisonment or
fine and imprisonment, as case
may be, of minimum or
maximum fing or imprisonment
or fine and imprisonment, as the
casemay be, specified in such
sections

which shallnot be more than one-

Section 447 - Punishment for for
fraud

1) Any person found to be guilty of fraud
involving an amount of at least

10 lakh rupees or 1% of turnover of
company, whichever is lower , shall be
punishable with -

a) Imprisonment - 6 months to 10 years &
b) Fine not less than amount involved in
fraud, but which may extend to 3 times
amount involved in fraud

2) If fraud involves public interest, term of
imprisonment shall not be less than 3 years

| (3) Where fraud involves amount less

than 10 lakh rupees or 1% of turnaver of
company, whichever is lower, & does not
involve public interest, any person guilty
of such fraud shall be punishable with
imprisonment for term which may
extend to 5 years or with fine which may

extend to Rs. 20 lakh or with both

Section 448 - Penalty for false
statements

If any person makes statement in any
return, report, certificate, financial
statement, prospectus, statement or other
document required

1) which is false in any material particulars,
knowing it to be false

2) which omits any material fact, knowing
it to be material
Punishable as per Section 447

Section 449 -
Punishment for
false evidence

If any person
intentionally gives false
evidence

1) Upon any examination
on oath or solemn
affirmation

2) In any affidavit,
deposition or solemn
affirmation

Punishable with

a) Imprisonment - 3to 7
years and

b) Fine upto Rs. 10 lakh

Section 451 -
Punishment in case
of repeated default

If Co or officer commits
an offence punishable
either with fine or
imprisonment & where
same offence is
committed for 2nd or
subsequent oceasions
within 3 years, then,
punishable with twice
amount of fine for such
offence in addition to
any imprisonment for
that offence

Section 450 -
Punishment where no
specific penalty o
punishment is
provided

1) Penalty under this
section applies in
cases where penalty
or punishment is not
provided elsewhere in
this Act

2) Co & officer in
default-

a) Punishable with
Fine upto Rs.10,000/-
&
b) Where
contravention is
continuing one, with
further fine upto
Rs.1,000/- for every
day after first during
which contravention
continues

3) Listof
Contraventions :

If Co or any officer or
any other person
contravenes -

a) any of provisions of
this Act or

b) rules or

¢) any condition,
limitation or
restriction

Section 452 -
Punishment for
wrongful witholding
of Property

If any officer or
employee of Co

1) Wrongfully obtains
possession of any
property including Cash
2) Wrangfully withholds
it or knowingly applies
it for purposes other
than those expressed or
directed in AOA
Punishable with Fine -
R, 1,00,000/-to s
5,00,000/-

Section 454 - Adjudication of penalties

1) CG may appoint as many officers of (G, not
below rank of Registrar, as adjudicating officers
2) Adjudicating officer may impose penalty on
(o & officer who is in default stating any non-
compliance or default

3) Officer shall give reasonable opportunity of
being heard (OOBH|

4) Any person aggrieved may prefer appeal to
Regional Director (RD)

5) Appeal by person aggrieved shall be filed
within 60 days

6) RD after giving OOBH, pass order as he
thinks fit, confirming/modifying/ setting aside

Section 453 -
Punishment for

improper use of

"Limited" or "Private
Limited"
Persons trading or
carrying business under
any name or title, of
which word “Limited”
or words “Private

Limited" are last words
shall be punishable with
fine which shall not be
less than R, 500/- to Rs,
2,000/ for every day
for which name has
been used

Section 456 - Protection of action taken
in good faith

No suit, prosecution or other legal proceeding
shall lie against Government or any officer of
Government or any other person in respect of
anything which is in good faith done or
intended to be done in pursuance of this Act
or of any rules or orders made thereunder, or
in respect of publication by or under authority
of Government or such officer, of any report,
paper or proceedings

Section 455 -
Dormant Company

1) Cois formed &
registered under this Act
for future project or to
hold an asset or
intellectual property &
has no significant
accounting transaction
2) Inactive Co shall obtain
status of Dormant Co

3) Co may make an
application in Form MSC-
1
4) Registrar shall maintain
register of Dormant Co

5) In case of Co which has
not filed financial
statements or annual
returns for 2 FY
consecutively, Registrar
shall ssue notice to that
Co & enterits name in
register maintained

6) Dormant Co shall have
such minimurm no. of
directors, file such docs &
pay such annual fee as
may be prescribed to
Registrar to retain its
dormant status in register|
& may become an active
company on application

Section 457 -
Non disclosure
of information

Registrar, any
officer of
Government or
other person shall
not be compelled
to disclose to any
court, Tribunal or
other authority,
source from
where he got any
information
which has led CG
to order an
investigation or is
material or
relevant in
connection with
investigation

Section 458 -
Delegation of CG of

its Powers &
Functions

a) (G may, by
notification, & subject
to such conditions,
limitations &
restrictions as may be
specified therein,
delegate any of its
powers or functions
under this Act other
than power to make
rules to such authority
or officer as may be
specified in
notification.

Copy of every
notification issued
under sub-section (1)
shall, as soon as may
be after it s issued, be
[aid before each House
of Parliament

Section 459 -
Powers of CG or
Tribunal to
accord approval

1) €6 or Tribunal
accord approval,
sanction, consent,
confirmation or
recognition to, or
give any direction
or grant any
exemption

2) In case of
contravention of
any such condition,
[imitation or
restriction, rescind
or withdraw such
approval, sanction,
consent,
confirmation,
recognition,
direction or
exemption

Section 460 -
Condonation
of Delay

1) Where any
application to
be made to (G
in respect of any|
matter

2) Where any
document
required to be
filed with
Registrar

is not made/
filed within time
specified
therein, that
Government
may, for reasons
to be recorded
in writing,
condone delay

Section 461-
Annual
Report by CG

C6 shall cause a
general annual
report on the
working and
administration
of this Act to be
prepared and
[aid before each
House of
Parliament
within one year
of close of the
year to which
the report
relates
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Section 462 - Power to Exempt Class
or Classes of Companies from
Provisions of this Act

1) CG may in the public interest, by
notification direct that any of provisions of
this Act,—

a) shall not apply to such class or classes of
companies; or

b) shall apply to class or classes of
companies with such exceptions,
modifications & adaptations as may be
specified in notification,

2) A copy of every notification proposed to
be issued under sub-sec (1], shall be laid in
draft before each House of Parliament,
while it is in session, for a total period of 30
days, and if, both Houses agree in
disapproving the issue of notification or
both Houses agree in making any
modification in the notification, the
notification shall not be issued or, as the
case may be, shall be issued only in such
modified form as may be agreed upon by
both the Houses

3) In reckoning any such period of 30 days
as is referred to in sub-section (2), no
account shall be taken of any period during
which the House referred to in subsection
(2) is prorogued or adjourned for more
than four consecutive days

4) Copies of every notification issued under
this section shall, as soon as may be after it
has been issued, be laid before each House
of Parliament

Section 463 - Power

of Court to grant
relief

1) If it appears to court
hearing case that
officer of Co is or may
be liable in respect of
negligence, default,
breach of duty,
misfeasance or breach
of trust

but he has acted
honestly & reasonably
a) he ought fairly to be
excused

b) court may relieve
him, either wholly or
partly

2) In criminal
proceeding, court shall
have no power to grant
relief from any civil
liability

3) No court shall grant
any relief unless it has
served notice in
manner specified by it,
required Registrar &
such other person, if
any, as it thinks
necessary, to show
cause why such relief
should not be granted

Section 464 - Prohibition
of association or
partnership of person
exceeding certain
numbers

1) No association or
partnership consisting of
more than such number of
persons as may be prescribed
shall be formed for purpose
of carrying on any business
that has for its object
acquisition of gain, unless it is
registered as Co

2) Number of persons which
may be prescribed shall not
exceed 100 [Companies(Misc)
Rules, 2014 provides no. of
persons 50]

3) Exceptions -

a) Hindu undivided family

b) an association or
partnership, if it is formed by
special Acts

3) Contravention shall be
punishable with fine upto Rs.
1 lakh & shall also be
personally liable for all
liabilities

Section 466 - Dissolution of Company Law Board

and Consequential Provisions

1) Notwithstanding anything contained in section 465,
Board of Company Law Administration constituted under
the Companies Act, 1956 shall stand dissolved on
constitution of Tribunal & Appellate Tribunal:

Provided that until Tribunal & Appellate Tribunal is
constituted, Chairman, Vice-Chairman & Members of
Company Law Board immediately before constitution of
Tribunal & Appellate Tribunal, who fulfil qualifications &
requirements provided under this Act regarding
appointment as President or Chairperson or Member of
Tribunal or Appellate Tribunal, shall function as President,
Chairperson or Member of Tribunal or Appellate Tribunal:
Provided further that every officer or other employee, who
had been appointed on deputation basis to Company Law
Board, shall, on such dissolution,—

(i) become officer or employee of Tribunal or the Appellate
Tribunal, if he fulfils qualifications & requirements under
this Act; and

(ii] stand reverted to his parent cadre, Ministry or
Department, in any other case

Provided also that every officer and the other employee of
(LB, employed on regular basis by that Board, shall become,
on & from such dissolution officer & other employee,
respectively, of Tribunal or Appellate Tribunal with same
rights & privileges as to pension, gratuity & other like
benefits as would have been admissible to him if he had
continued to serve that Board and shall continue to do so
unless and until his employment in Tribunal or Appellate

Tribunal is duly terminated or until his remuneration, terms
and conditions of employment are duly altered by the
Tribunal or the Appellate Tribunal, as the case may be

Section 467 -
Power of G
toamend
Rules

1) €G may, by
notification,
alter any of
regulations,
rules, Tables,
forms & other
provisions
contained in any
of Schedules to
this Act

2) No such
alteration in
Table F (AOA) of
Schedule | shall
apply to any Co
registered before
date of such
alteration

3) Every
alteration made
by CG shall be
[aid as soon as
may be after it is
made before
each House of
Parliament

468 - Powers of Central Government to Make Rules

Relating to Winding Up.

1) CG shall, make rules consistent with Code of Civil Procedure,
1908 providing for all matters relating to winding up of
companies, which by this Act, are to be prescribed, & may
make rules providing for all such matters, as may be
prescribed.

2) In particular, & without prejudice to generality of foregoing
power, such rules may provide for all or any of following
matters, namely:-

i) as to mode of proceedings to be held for winding up of a co
by Tribunal under this Act;

ii) for holding of meetings of creditors & members in
connection with proceedings under sec 230;

iii) for giving effect to provisions of this Act as to the reduction
of capital;

iv) generally for all applications to be made toTribunal under
provisions of this Act;

v) holding & conducting of meetings to ascertain wishes of
creditors & contributories;

vi) settling of lists of contributories & rectifying of register of
members where required, & collecting & applying assets;

vii) Payment, delivery, conveyance, surrender or transfer of
money, property, hooks or papers to liguidator;

viii) Making of calls; and

ix) Fixing of a time within which debts and claims shall be
proved

3) All rules made by Supreme Court on matters referred to in
this section as itstood immediately before commencement of
this Act & in force at such commencement, shall continue to
be in force, till such time rules are made by CG & any reference
to High Court in relation to winding up of a company in such
rules shall be construed as a reference to Tribunal

Section 469 -
Power of (G to
make Rules

1) CG may, by
notification,
make rules for all
or any of matters
which by this Act
are required to
be prescribed or
in respect of
which provision is
to be made by
rules

2) Any rule made
as above may
provide that
contravention
thereof shall be
punishable with
fine upto Rs.
5,000/- & where
contravention s
continuing one,
further fine upto
Rs. 500/- for
every day after
first during which
such
contravention
continues

Section 470 -
Power to

remove
Difficulties

1) if any
difficulty arises
in giving effect
to provisions of
this Act, 0G by
order published
in Official
Gazette, make
such provisions,
not inconsistent
with provisions
of this Act, as
appear to it to
be necessary or
expedient for
removing
difficulty

2) No such
order shall be
made after
expiry of 5
years from date
of
commencement
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Section 443 - i
_ g Power of CG PPSEARE Section 435 -
. Section 439 - Offences to be non- | Section 442 - Mediation and Conciliation . or A 0
Introduction ' to appoint Establishment of
cognizable Panel a
Company e Special court
Prosecutors
y
1)This concept has | |Clause (iv) of | |“Non-cognizable offence” is offence for which| [1) “Mediation” means intervention of some third party| [1) CG may 1) CG may, in | |provisions of Section | [ (1) The CG may, for the
assumed greater Sub-section police officer may not arrest without warrant| |in dispute with intention to resolve dispute appoint 1 or any case arising | |250 of Code of purpose of providing
importance (29) of section | |1) Offences referred to in Section 212(6) of | |2) “Conciliation” means process of adjusting or settling | [more persons, as| |under this Act, | |Criminal Procedure, | |SPeedy t‘.“l of offences
especially in recent | |2 defines that | |Companies Act, 2013, which deals with disputes in friendly manner through extra judicial Company direct - 1973 shall apply und_t:_rth-:s Ad, b’;ﬂ_ g
times as this will help| |court means [ [investigation into affairs of Co by SFIO, shall | |means prosecutors for | |a) any Company| |mutatis mutandis it lc‘anon. ennl
; . . - ; et : e ot : or designate as many
in speedy trial of all | [the special be cognizable & non-bailable 3) Constitution & working of Mediation & Conciliation | |conduct of Prosecutor, or | |(with such changes as Special Courts asmay
offences under Act | |court 2) Non- bailable nature of offences deter Panel: prosecutions b) Authorise may be necessary) to | |} necessary.
2) It will facilitate in | |established offender & others from committing further & | |a) CG shall maintain panel of experts to be known as | |arising out of | |other person, ||compensation for (2) ASpecial Court
good corporate under section | |similar offences Mediation & conciliation panel for mediation between | |this Act to present accusation without | |shall consist of—
governance & 435. 3) Every offence under Companies Act, 2013 | |parties during pendency of any proceedings before 2) Persons so appeal from reasonable cause (a) asingle judge
stricter other than mentioned above, shall be CG/ Tribunal/ Appellate Tribunal (AT) under this Act | [appointed as Co | |order of before Special Court | [holding office as
implementation of deemed to be Non-Cognizable (It is important that case should be pending before CG/| [prosecutors acquittal or Court of Session | | Session Judge or
Law, stakeholders 4) Cognizance of offence: Tribunal/ AT under this Act) shall have all passed by any Addm'_’"al Session
will be benefited at Court shall take cognizance of offence under | |b) Panel shall consist of such number of experts having | [powers & court, other g - .
. i gl = 3 i . offences punishable
large this Act which is alleged to have been such qualification as may be prescribed privileges than High Court e s Actwith
3) With intent to committed by any Co or any officer thereof | |c) Application can be made by- conferred on 2) Appeal bopHsommsnt of 2
punish guilty, only on written complaint of - i) Any parties to proceedings Public presented by years or more; &
Legislature has a) Registrar, ii) CG/ Tribunal/ AT before which any proceeding is Prosecutors such prosecutor, (b) a Metropolitan
brought in, Special b) Shareholder or member of Co, or pending appointed u/s of| |or other person Magistrate or a Judicial
Courts in Companies ¢) Person authorised by CG in that behalf d) CG/ Tribunal/ AT before which any proceeding is Cr. PC. shall be Magistrate of the First
Act, 2013 In case of Govt Co. court shall take cognizance | | |pending may appoint 1 or more experts from Panel as deemed to Class, in the case of
4) Act focuses on of any offences under this Act which is alleged || [may be deemed fit have been other offence.s, who
establishment & to hf’VE been committed b?‘ any CG: aRany e) Fee & other terms & conditions shall be as may be validly shall-be appointed by
jurisdiction of officerthereof o.n mmpfmr.mn writing of prescribed presanted to CG mt‘h concr.lrrence of]
: person authorized by CG in that behalf X o ’ the Chief Justice of the
Special Court g) Panel shall dispose of matter within period of 3 appellate court High Court within
5) Companies Act, 5) Presence of officers shall not be necessary | |months from date of such reference & forward its whose jurisdiction the
2013 overrides unless court requires his personal attendance | [recommendations to CG/ Tribunal/ AT judge to be appointed
related provisions of at trial (except Liquidator) h) Any party aggrieved may file objections to CG/ is working.

Cr.PC

Tribunal/ AT as case may be
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SECTION 436 - OFFENCES TRIABLE BY SPECIAL COURTS

SECTION 438 - Application of

Code to Proceedings before

SECTION 441 - COMPOUNDING OF CERTAIN OFFENCES

Special Court

a) Offences triable by the special court: All
offences specified under sub-sec (1)of sec 435 shall
be triable only by the Special Court established
for the area in which the registered office of co in
relation to which offence is committed or where
there are more Special Courts than one for such
area, by such one of them as may be specified in
this behalf by the High Court concerned;

b) Authorise for detention of an accused in the
custody: Where a person accused of, orsuspected
of the commission of, an offence under this Act is
forwarded to a Magistrate such Magistrate may
authorise the detention of such person in such
custody as he thinks fit for a period not exceeding
15 days in whole where such Magistrate is a
Iudicial Magistrate & 7 days in the whole where
such Magistrate is an Executive Magistrate:
Provided that where such Magistrate considers
that detention of such person upon or before

expiry of period of detention is unnecessary, he
shall order such person to be forwarded to
Special Court having jurisdiction;

c] Vested with same power as that provided
under the Cr. P.C: Special Court may exercise, in
relation to the person forwarded to it under
clause (b, same power which a Magistrate having
jurisdiction to try a case may exercise under sec
167 of Code of Criminal Procedure, 1973 in
relation to an accused person who has been
forwarded to him under that sec &

d) Cognizance of offence by special court:

A Special Court may, upon perusal of police report
of facts constituting an offence under

this Act or upon a complaint in that behalf, take
cognizance of that offence without accused being
committed to it for trial.

2) Special Court to try an offence other than an
offence under this Act : When trying anoffence
under this Act, a Special Court may also try an
offence other than an offence under this Act with
which the accused may, under the Code of Criminal
Procedure, 1973 be charged at the same trial.

3) Summary Trial

) Notwithstanding anything contained in the Code
of Criminal Procedure, 1973, the Special Court may, i
it thinks fit, try in a summary way any offence under|

this Act which is punishable with imprisonment for
term not exceeding 3 years

b) Provided that in case of any conviction in
summary trial, no sentence of imprisonment for a

term exceeding 1 year shall be passed

¢) Provided further that when at commencement of,

or in course of, summary trial, it appears to Special
Court that nature of the case is such that sentence
of imprisonment for a term exceeding 1 year may

have to be passed or that it is, for any other reason,
undesirable to try the case summarily, Special Court

shall, after hearing parties, record order to that
effect & thereafter recall any witnesses who may
have been examined & proceed to hear or rehear
case in accordance with procedure for regular trial

High Court may
exercise, so far a
may be
applicable, all
powers
conferred by
Chapters

XXIX & XKX of
Code of Criminal
Procedure, 1973
on 4 High Court,
as if a Special
Court

within local
limits of
jurisdiction of
High Court were
a Court of
Session trying
cases within
local limits of
jurisdiction of
High Court

Save as otherwise provided in this Act,
the provisions of the Code of Criminal
Procedure, 1973 shall apply to
proceedings before a Special Court &
for purposes of said provisions,
Special Court shall be deemed tobea
Court of Session or court of
Metropolitan Magistrate or a judicial
Magistrate of First Class, as case may
be & person conducting a prosecution

before a Special Court shall be deemed
to be a Public Prosecutor.

Section 440 - Transitional

Provisions
Any offence committed under this Act,
which is triable by a Special Court shall,
until a Special Court is established, be
tried by a Court of Session or the Court
of Metropolitan Magistrate ora
Judicial Magistrate of the First Class, as
the case may be exercising jurisdiction
over the area, notwithstanding
anything contained in Code of Criminal
Procedure, 1973; Provided that
nothing contained in this section shall
affect the powers of High Court under
se¢ 407 of Code to transfer any case or
class of cases taken cognizance by a
Court of Session or the Court of
Metropolitan Magistrate or a Judicial
Magistrate of the First Class, as the case
may be under this sec

1) Who may compound offence:

a) Notwithstanding any thing contained in
Code of Criminal Procedure, 1973, any offence
punishable under this Act niot being an offence
punishable with imprisonment only, or
punishable with imprisonment & also with
\fine, may, either before or after institution of
any prosecution, be compounded by—

i) Tribunal; or

ii) where maximum amt of fine which may be
imposed for such offence does not exceed 5L
Re, by Regional Director or any officer
authorised by CG

on payment or credit, by co o, as case may be,
officer, to CG of such sum as that Tribunal or
Regional Director or any officer authorised by
CG, as the case may be, may specify:

b) Provided that sum so specified shall not, in
any case, exceed the maximum amt of fine
which may be impased for offence so
compounded:

¢) Provided further that in specifying sum
required to be paid or credited for
compounding of an offence under this sub-
section, the sum, if any, paid by way of
additional fee u/s 403(2) shall be taken into
account

d) Provided also that any offence covered
under this sub-sec by any co. or its officer shall
not be compounded if investigation against
such co has been initizted or is pending under

this Act

2) Restriction: offence committed by
acompany or its officer within a period
of 3 years from date on which a similar
offence committed by it or him was
compounded under this sec.
Explanation, For purposes of this sec
a) any second or subsequent offence
committed after expiry of a period of 3
years from date on which offence was
previously compounded, shall be
deemed to be a first offence;

b) “Regional Director” means a person
appointed by the Central Government
as a Regional Director for the purposes
of this Act.

3) Filing of application to Registrar:

2) Application to Whom? Every
application for compounding of an
offence shall be made to Registrar who
shall forward same, together with his
comments thereon, to Tribunal or
Regional Director or any officer
authorised by CG as case may be.

b Intimation of compounding of
offence: Where any offence is
compounded under this sec, whether
before or after institution of any
prosecution, an intimation thereof shall
be given by co. to Registrar within 7
days from date on which the offence is
50 compounded

t) No prosecution shall be instituted:
Where any offence is compounded
before institution of any prosecution,
no prosecution shall be instituted in
relation to such offence, either by
Registrar or by any shareholer co or by
any person authorised by CG against
offender in relation to whom the
offence is so compounded

d) Compounding of any offence to be
bought to the notice ocourt: Where
compounding of any offence is made
after the institution of any prosecution,
such compounding shall be brought by
Registrar in writing, to notice of court
in which prosecution is pending & on
such notice of compounding of offence
being given, co or its officer in relation
to whom offence is so compounded
shall be discharged

4) 06 to authorise for dealing with a
proposal for compounding of offence:
Tribunal or Regional Director or any

officer authorised by CG, as case may
be, while dealing with a proposal for
compounding of an offence for a
default in compliance with any
provision of this Act which requires a co
or its officer to file or register with, or
deliver or send to, Registrar any return,
account or other document,

5) In case of failure in compliance:
Any officer or other employee of co
who fails to comply with any order
made by Tribunal or Regional
Director or any officer authorised by
CG under sub-sec(4) shall be
punishable with imprisonment for a
term which may extend to 6 months,
or with fine not exceeding 1 lakh
rupees, or with both,

6) Offences which can be
compounded:

Notwithstanding anything contained
in Code of Criminal Procedure,
1973 -

a) any offence which is punishable
under this Act, with imprisonment or
fine, or with imprisonment or fine or
with both, shall be compoundable
with the permission of the Special
Court, in accordance with procedure
laid down in that Act for
compounding of offences;

b) any offence which is punishable
under this Act with imprisonment
only or with imprisonment & also
with fine shall not be compoundable.
7) Restriction:

No offence specified in this section
shall be compounded except under &
in accordance with provisions of this
sec
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Section 413 - Term of
Section 410 - Constitution of office of
Section 407 - Definitions i . i
Appellate Tribunal President,Chairperson
and other members
1)In past a) Chairperson = chairperson of | |1) President- is/has been judge of HC for| |1) CG to constitute an AT known | |1) President of Tribunal & Chaiperson & | |1) Term - President &
number of AT 5yrs as NCLAT consisting a chaiperson | [Judicial member of AT appointed after | |member shall hold office
quasi judi b) Judicial member = member | [2) Judicial member-is/has been & judicial & technical members | [conslutn with Chief Justce of India. for 5 years + eligible for
forums and of tribunal or AT, includes a) judge of HC or b)District judge for (not exceeding 11) 2) Members of Tribunal & Technical | |reappoinment for another

tribunals for
settlement

2) Co act 2013
to constitute
NCLT and
NCLAT

3)NCLT will
replace CLB,
BIFR and AAIFR
4) will have
judicial and
technical
members

5) To bring all
lawsuits
pertaining to
companies
under one law

president or chairperson

¢) Member = judicial/technical
of tribunal or AT,includes
predident or chairperson

d) President = president of
tribunal.

e) Technical mem = member of
trib/ AT appointed as such

Section 408 - Constitution
of NCLT

1) CG to constitute a tribunal
known as NCLT, having a
president and
members(judicial/technical) as
deem neccesary

2) MCA constitutes NCLT with
effect from 1st June 2016

atleast 5 years or c) advocate of a court
for atleast 10 years [ for (c) period
during which person held judi office or
office of member of tribunal or any post
under union/state,req special knwledge
after becoming advocate will also be
included]

3) Technical Member- a) has been a
member of Indian Corp law services or
Indian legal services for atleast 15 years,
and has been holding the rank of
Secretary or Additional Secretary

to the Government of India

b/c/ d) is/has been in practice as
CA/CS/CWA for atleast 15 years

e) is a person of proven ability,
integrity & standing having special
knowledge & professional experience
of not less than 15 years in industrial
finance, industrial management,
industrial reconstruction, investment
& accountancy

f) Presiding officer of Labour
Court,tribunal or National trib under
Industrial dispute act for atleast 5 years

2) NCLAT when constitute will be
for hearing appeals against
tribunal or of the NFRA

3) MCA constitutes NCLAT with
effect from 1st June 2016

Section 411 - Qualifications

1) Chairperson- is/has been Judge
of Supreme court or Chief Justice
of High court.

2) Member- a) Judicial- is/has
been a Judge of HC or is judicial
member of tribunal for 5 years
b) Technical - Technical
member shall be person of
proven ability, integrity &
standing having special
knowledge & professional
experience of not less than 25
lvears in industrial finance,
industrial management,
industrial reconstruction,
investment & accountancy

Members of Appellate

Tribunal shall be appointed on
recommendation of Selection
Committee consisting of -

a) Chief Justice of India or his
nominee - Chairperson;

b) senior Judge of Supreme Court or
Chief Justice of High Court - Member;
c) Secretary in MCA - Member; &

d) Secretary in Ministry of Law and

| Justice - Member

3) Where in meeting of Selection
Committee, there is equality of votes
on any matter, Chairperson shall
have a casting vote

4) Secretary, MCA shall be Convener of
Selection Committee

5) Selection Committee shall determine
its procedure for recommending
persons

6) No appointment shall be invalid
merely by reason of vacancy or any
defect in constitution of Selection
Committee

term of 5 yrs
2) Age bar on holding office;
a) President- 67 years

b) Member- 65 years* min
age req for being member=
50 years* provided member
may retain his lien with
parent cadre or ministry
while holding office for max
1 year

Appellate Tribunl Term-
Chairperson & member
shall hold office for 5 years
+ eligible for reappoinment
for another term of 5 years.
Restriction on holding of
office

a) Chairperson- 70 years

b) Member- 67 years* min
age req for being member =
50 yrs* provided member
may retain his lien with
parent cadre or ministry
while holding office for max
1 year




National Company Law Tribunal and Appellate Tribunal (Chart 12.2)
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Section 414 - Salary,Allowances &

other T&C of service of members

a) Salary, allowance & other T&C of
members of tribunal & AT as prescribed
b) Provided , neither the salary &
allowance nor the other T&C shall be
varied to their disadvantage after their
appointment

Section 415 - Acting President and

Chairperson of tribunal or Appellate
Tribunal

1) In event of occurrence of any vacancy in
office of president/chairperson by
death,resignation or otherwise, senior
most member will act as president/
chairperson,until new appointed.

2) When president/chairperson unable to
discharge his functions owing to
absense,llness or other causes, senior
most member will discharge the functions,
until the date president/chairperson
resumes his duties.

4

Section 416 -
Resignation of
member

1) President,
Chairperson or
any other
member may
resign from office
by giving notice
addressing (G
2)Provided
president,
chairperson
,member shall
continue to hold
office until expiry
of 3 months from
the date of
receipt of notice
by CG or
successor
appointed or
expiry of term,
whichever is
EARLIEST

Section 417 - Removal of Members

1) Power of CG- CG after consulting chief
Jus of India, remove president,chairperson
or member who has been a) abjudged an
insolvent. or

b) Convicted of an offense, that involves
moral turptitude or

¢) physically or mentally incapable

d) acquired such financial or other interest
as is likely to affect prejudicially his
functions

e) abused his position as to render his
continuance in office prejudicial to public
interest. Provided for points (b) to (e), no
removal until reasonable opp of being heard
(ROBH| given

2) Grounds for Removal- Without
prejudice to subsec (1), they shall not be
removed from office except by an order
made by CG on grounds of proved
mishehaviour or incapacity after an enquiry
made by judge of SC nominated by Cheif
Justice of India, in which
president,chairperson,memhber have been
informed of charges against them & ROBH
given

3) Suspension by CG
in concurrence with
Cll- €6 may, with
concurrence of CJI,
suspend from office,
President, Chairperson
or member in respect of
whome refrence has
been made to Judge of
SC under subsection (2)
until the CG has passed
orders

4) CG to make

regulations for
inquiry procedure -
CG shall, after
consultaion with SC,
make rules to regulate
the procedure for
inquiry on ground of
mishehaviour or
incapacity reffered in
subsec2)

Y

Section 418 - Staff of
Tribunal & Appellate
Tribunal

1) Providing Staff to discharge
Function- The CG in
consultation with Tribunal &
AT, provide, with such officers
and other employees as may
be necessary for exercise of
powers and discharge of
functions.

2) Supervision of President on
the discharge of function-
officers & employees shall
discharge their functions
under general
superintendence and control
of president, chairperson or
other member to whome
superintendence & control
delegated.

3)Terms of service to be
regulated by respective rules-
Salaries & allowances & other
condition of service of officer
and employee as prescribed

y

Section 419 - Number of Benches

1) Number of benches- Such number as
specified by CG.

2) Presiding of principal bench- principal
bench shall be at New Delhi which shall
be presided over by President of
Tribunal

3) Power excercisable by benches-

a) Power of Tribunal excercisable by
henches consisting of 2 members-
Judicial and Technical

b) Provided that is shall be competent
for members of tribunal authorised in
this behalf to function as a bench
consisting single judicial member &
excercise powers of a tribunal in
respect of class of cases or matters
relating to such class of cases, as the
president may, by general or specific
order specify.

¢) Provided further that if at any stage
of hearing of any such matter,it appears
that it ought to be heard by a bench
consisting of 2 members, case may be
transferred to such bench,

4) Constitution of Special benches
- president shall , for disposal of
any case related to rehabilitation,
revival restructuring of co's,
constitute one or more special
benches consisting of 3 or more
members, majority necessarily
being Judicial Members.

5) Decision where members differ
in opinion- If members differ in
opinion on any point, it shall be
decided according to the
majority, if there is majority, but
if members are equally divided ,
they shall state the point on
which they differ & case shall be
referred by president for hearing
on such points by one or more
members of tribunal & such point
decided according to majority of
members who have heard case,
including those first heard it.
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Section 420 - Orders

of Tribunal

1) Reasonable
opportunity of being
heard- The tribunal after
giving the parties ROBH,
pass such order as it
thinks it

2)Amendments in order
a) The tribunal may at
any time within 2 years
from date of order , with
a view to rectify any
mistake apparent from
the record, amend any
order passed by it.

b)no such amendment
in respect of any order
against which an appeal
has been preferred.

3) To send copy of order-
Tribunal shall send copy
of every order passed to
all concerned parties.

Section 421 - Appeal from
Orders of Tribunal

1) Appeal to an order- any
person aggrieved by order of
tribunal may prefer an appeal to
AT.

2) Requires consent of Parties-No
appeal shall lie to AT from an
order made by the tribunal with
consent of parties.

3) Period of filing of appeal-

a) shall be filed within 45 days
from the date the copy of order
is made available to the
aggrieved(with form and fees).
b) additional 45 days if AT
satisfied that sufficient cause for
delay.

4) pass order after giving ROBH-
after ROBH, AT may pass such
order thereon as it think fits,
confirming,modifying or setting
aside the order appealed against.
5) AT shall send copy of order to
tribunal and parties to appeal

Section 422 -
Expeditious disposal

by tribunal and
Appellate Tribunal

1) Speedy disposal- Every
application or petition
presented before
tribunal or appeal filed
before AT, shall be dealt
and disposed of as
expeditiously as possible
and within 3 months
from the date of its
presentation before
tribunal or AT,

2) Reasons to be
recorded for delay- If not
disposed of withing the
time specified in sub-
section(1),record
reasons & president or
chairperson may grant an
extension of not
exceeding 90 days.

Section 423 -
Appeal to
Supreme Cour

1)Any person
aggrieved by
order of AT may
file appeal to SC
within 60 days
of receipt of
order of AT,

2) Additional 60
days if SC
satisfied that
sufficient cause
of delay.

Section 424 - Procedure before Tribunal and Appellate Tribunal

1)Tribunal regulate their own procedure based on
natural Justice - Tribunal & AT, while diposing any
case or appeal , be bound by procedures of Code
Civil Procedures, 1908, but shall be guided by
principles of Natural Justice & subject to other
provisons & rules of this Act, have power to
regulate their own procedure

2) Vested with same power as that of Civil court-
a) Summon & enforcing the attendance of any
person & examining him under oath

b) requiring discovery & production of documents
¢) receiving evidence on affidavits

d) Subject to Sec 123 & 124 of Indian Evidence Act-
requisitioning any public document or record

e) issuing commision for the examination of
witness/document

f) dismissing a representation for defaul tor
deciding it ex parte

g) setting aside any order of dismissal of any
representation for default or any order passed by
it ex-parte

h) any other matter

3) Nature of Decree and its
execution- any order made by
tribunal or AT may be enforced as
if it were decree made by a court
in a suit pending & it shall be
lawful for tribunal or AT to send
for execution of its order to court
within local limits of whose
jurisdiction

a)order against CO.- Registered
office of Co situate or

b) order against any other person-
person concerns voluntarily
resides or carries on business or
personally works for gain.

4) Nature of proceedings-all
proceedings before tribunal and
AT deemed to be judicial
proceedings.

!

Section 425 Power
to punish for
Contempt

The tribunal & AT
shall have same
jurisdiction, powers
and authority in
respect of contempt
of themselves as HC
has & may exercise
powers under
Contempt of Court
Act, subject to
modification

a) Rerence to HC
shall be constued as
including a refrence
to tribunal and AT.
b) Reference to
advocate gerneral
shall be construed as
reference to such law
officer as CG specify

Section 426

Delegation of
Power

Tribunal or AT by
general or specific
order direct any of its
officer or employees
or any other person
to inquire into
matter connected
with any proceedings

Section 427
President, member

s,officers to be
public servants

Deemed to be Public
servants within
meaning of Section
21 of IPC.
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Section 428 -
Protection of

action taken in
good faith

No suit,

prosecution or
legal proceedings
shall lie against
tribunal,president,
member, officer,
AT, chairperson,
member of AT,
liquidator or any
other person for
discharge of
function in respect
of any loss,damage
or likely loss, by an
act done in good
faith or in
persuance of this
act

v

Section 429 - Power to seek
assistance of Chief Metropolitan
Magistrate

1) tribunal in any proceedig relating to
sick company or winding up of any co.,
in order to take custody or under its
control any property, book of accounts
or other documents , request in writing
, the Chief Metropolitan Magistrate,
Chief Judicial Magistrate or district
collector having jurisdiction any such
property, books or other documents
are found to take possesion thereof
and CMM, CJM and DC may-

a) Take possesion of such property,
books of accounts or other doc.

b) cause same to be entrusted tribunal
or person authorised.

2) Steps for securing Compliance- for
purpose of subsection(1) , the
CMM,CM)J and DC may take steps and
use of such force, as necessary.

3) No act of magistrate shall be called
in question in any court or before any
authority on any ground whatsoever

Section 430 - Civil

court not to have
jurisdiction

No civil court shall
have jurisdiction to
entertain any suit or
proceedings or to
grant injuntion in
respect of any matter
which tribunal or AT
is empowered to
determine

Section 431 -
Vacancy not to

invalidate acts or
proceedings

No act or
proceedings of
tribunal or AT can be
questioned or shall
be invalid merely on
ground of existence
of any vacany or
defect in
constitution.

v

Section 432 -
Right to legal
representation

A party to any
proceedings or
appeal before
tribunal or AT,
may either appear
in person or
authorise 1 or
more
CA/CS/CWA/legal
practioner to
present his case

Section 433 -
Limitation

The provison of
Limitation
Act,1963 shall aply
to proceedings in
tribunal and AT.

Section 434 - Transfer of certain pending proceedings

1) On such date as notified by CG-

a) all matters pending before Company Law Administration,
Co Act 1956 shall stand transferred to to tribunal

b) any person aggrieved by any decision or order of CLB may
file an appeal to HC within 60 days from date of
communication of decision (HC court may allow to file
appeal not exceeding 60 days, if sufficient cause for delay)
c) all proceedings under Companies Act, 1956, pending
immediately before such date before any District Court or
High Court, shall stand transferred to Tribunal
Proceedings relating to cases of voluntary winding up of
company where notice of resolution by advertisement
has been given u/s 485(1) of Companies Act, 1956 but
company has not been dissolved before 1st April, 2017
shall continue to be dealt with in accordance with
provisions of Companies Act, 1956 & Companies (Court)
Rules, 1959

Thus, now pending proceedings of voluntary winding up
will be proceeded as it is i.e. it will be conducted as per
old provisions of companies act 1956 by court

2) CG may make rules consistent with provisions of ACT to
ensure timely transfer of all maters, proceedings or cases
pending before CLB or court to tribunal under this section
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Section 247 - Valuation by Registered Valuers (Chart 13.1)

e — S———

Where a valuation is
required to be made in
respect of any property,
stocks, shares, debentures,
securities or goodwill or any
other assets or net worth of
a company or its liabilities
under provision of this Act,
it shall be valued by a
person having such
qualifications & experience
& registered as a valuer in
such manner, on such terms
and conditions as may be
prescribed & appointed by
Audit committee or in its
absence by BOD of that
company.

Valuer appointed under sub-sec
(1) shall,-

(a) Make an impartial, true & fair
valuation of any assets which
may be required to be valued,;
(b) Exercise due diligence while
performing functions as valuer;
(c) Make the valuation in
accordance with such rules as
may be prescribed; &

(d) Not undertake valuation of
any assets in which he has a
direct or indirect interest or
becomes so interested at any
time during a period of 3 yrs
prior to his appointment as
valuer or 3 yrs after valuation of
assets was conducted by him.

If a valuer contravenes
provisions of this section or
rules made thereunder,
valuer shall be punishable
with fine which shall not be
less than 25,000 Rs. but
which may extend to 1L Rs.
Provided that if valuer has
contravened such provisions
with the intention to
defraud the company or its
members, he shall be
punishable with
imprisonment for a term
which may extend to 1 year
and with fine which shall not
be less than 1L Rs. but which
may extend to 5L Rs.

Where a valuer has
been convicted
under sub-sec (3),
he shall be liable to-
(i) refund
remuneration
received by him to
company; &

(i) pay for damages
to company or to
any other person
for loss arising out
of incorrect or
misleading
statements of
particulars made in
his report.




Section 247 - Valuation by Registered Valuers (Chart 13.2)

COMPANIES (REGISTERED VALUERS AND VALUATION) RULES, 2017

Conduct of Valuation

Eligibility for registered valuers

Qualifications & experience

Application for certificate of registration

Conditions of Registration

1) A person shall be eligible to be a
registered valuer if he-

a) Is a valuer member of a
registered valuers org.

b) Is recommended by registered
valuers org. of which he is a valuer
member for registration as a
valuer.

¢) Has passed valuation
examination

d) Possesses qualifications &
experience as specified

e) Is not a minor

f) Has not been declared to be of
unsound mind

g) Is not an undischarged bankrupt,
or has not applied to be adjudicated
as a bankrupt

h) Is a person resident in India

i) Has not been convicted by any
competent court for an offence
punishable with imprisonment for
aterm exceeding 6 months or for an
offence involving moral turpitude,
&aperiod of 5 years has not
elapsed from date of expiry of
sentence

j) Has not been levied a penalty
under section 271] of Income-tax
Act, 1961

k) Is a fit & proper person

2) No partnership entity or
company shall be eligible
to be aregistered valuer if-

a) Ithas been set up for
objects other than for
rendering professional or
financial services,
including valuation
services & that in the case
ofaco,itisnota
subsidiary, ]V or associate
of another co. or body
corporate;

b) Itis undergoing an
insolvency resolution or is
an undischarged bankrupt;
¢) All partners or directors,
as the case may be

d) 3 or all partners or
directors, whichever is
lower, of partnership entity
or company, as the case
maybe, are not registered
valuers; or

e) None of its partners or
directors, as the case
maybe, is a registered
valuer for asset class, for
valuation of which it seeks
to be a registered valuer.

a) post-graduate degree or
post-graduate diploma, in
the specified discipline,
from a University or
Institute established,
recognised or
incorporated by law in
India & at least 3 years of
experience in specified
discipline thereafter; or
b) a Bachelor's degree or
equivalent, in specified
discipline, froma
University or Institute
established, recognised or
incorporated by law in
India & at least 5 years of
experience in specified
discipline thereafter; or
membership of a
professional institute
established by an Act of
Parliament enacted for
purpose of regulation of a
profession with atleast 3
years' experience after
such membership & having
qualification mentioned at
clause (a) or (b).

1) An individual eligible for registration as a
registered valuer under rule 3 may make an
application

Z) A partnership entity or co. eligible for registration
as a registered valuer under rule 3 may make an
application to authority

3) authority shall examine application, & may grant
21 days to applicant to remove deficiencies, if any, in
application

4) authority may require applicant to submit
additional documents or clarification within 21 days

5) authority may require applicant to appear, within
21 days, before authority in person, or through its
authorised representative for explanation or
clarifications required for processing application

6) applicant shall submit an explanation as to why
his/its application should be accepted within 15
days of receipt of communication

7) After receiving application auhority shall either -
(a) Accept the application & grant the certificate of
registration; or (b) Reject application by an order,
giving reasons thereof.

8) authority shall communicate its decision to
applicant within 30 days of receipt of explanation.

a) possess eligibility & qualification & experience
criteria as specified under rule 3 & rule 4;

b) at all times comply with provisions of the Act,
these rules & Bye-laws or internal regulations, as
case may be, of respective registered valuers org,

¢) in his capacity as a registered valuer, not conduct
valuation of assets or class(es) of assets other than
for which he/it has been registered

d) take prior permission of authority for shifting
his/ its membership from 1 registered valuers org. to
another

e) take adequate steps for redressal of grievances

f) maintain records of each assignment undertaken
for atleast 3 yrs from completion of such assignment

g) complywith Code of Conduct of registered valuers
organisation of which he is a member

h) in case a partnership entity or co. is registered
valuer, allow only partner or director who isa
registered valuer for asset class(es) that is being
valued to sign & act on behalf of it;

j) in case a co. is the registered valuer, be liable along
with director who signs & acts in respect of a
valuation assignment on behalf of company

The valuer shall, in his report,
state the following:-

a) background information of
asset being valued;

b) purpose of valuation &
appointing authority;

c) identity of valuer & any other

experts involved in valuation;

d) disclosure of valuer interest or

conflict, if any;

e) date of appointment, valuation

date & date of report;
f) inspections and/or
investigations undertaken;

g) nature & sources of info. used

orrelied upon;

h) procedures adopted in
carrying out valuation &
valuation standards followed;

i) restrictions on use of report, if

any;

j) major factors that were taken
into accountduring the valuation;

k) conclusion; and
1) caveats, limitations &

disclaimers to extent they explain
or elucidate limitations faced by
valuer, which shall not be for the

purpose of limiting his
responsibility for valuation
report




Section 247 - Valuation by Registered Valuers (Chart 13.3)

Temporary surrender

Functions of a Valuer

COMPANIES (REGISTERED VALUERS AND VALUATION) RULES, 2017

Eligibility for registered valuers organisations

Conditions of Recognition

1) Registered valuer may
temporarily surrender his
registration certificate in
accordance with the bye-
laws or regulations, as the
case may be, of registered
valuers organisation & on
such surrender, valuer
shall inform authority for
taking such info. on record

2) Registered valuers org.
shall inform the authority if
any valuer member has
temporarily surrendered
his/its membership or
revived his/ its
membership after
temporary surrender, not
later than 7 days from
approval of application for
temporary surrender or
revival, asthe case may be

3) Every registered valuers
org. shall place, on its
website, in a searchable
format, names & other
details of its valuers
members who have
surrendered or revived
their memberships

Avaluer shall
conduct valuation
required under the
Actas per these rules
& he may conduct
valuation as per these
rules if required
under any other law
or by any other
regulatory authority.

Transitional

Arrangement

Any person who may
be rendering
valuation services
under the Act, on the
date of
commencement of
these rules, may
continue to render
valuation services
without a certificate
of registration under
these rules upto 31st
January, 2019

1) An organisation that meets requirements under
sub-rule (2) may be recognised as a registered
valuers org. for valuation of a specific asset class or
asset classesif -

i) ithas been registered under sec. 25 of the
Companies Act, 1956 (1 0f 1956) or sec. 8 of the
Companies Act, 2013 (18 0f 2013) with sole object of
dealing with matters relating to regulation of valuers
of an asset classor asset classes and has in its bye
laws the requirements specified in Annexure-[II;

ii) a professional institute established by an Act of
Parliament enacted for purpose of regulation of a
profession;

2) The organisation referred to in sub-rule (1) shall
be recognised if it -

a) conducts educational courses in valuation, in
accordance with syllabus determined by authority.
b) grants membership or certificate of practice to
individuals, who possess qualifications &
experience as specified. ¢) conducts training for
individual members before a certificate of practice is
issued to them. d) lays down & enforces a code of
conduct for valuers who are its members

¢) provides for continuing education of individuals
who are its members;

f) monitors & reviews functioning, including quality
of service, of valuers who are its members; &

g) has amechanism to address grievances & conduct
disciplinary proceedings against valuers who are its
members.

a) atall times continue to satisfy
eligibility requirements

b) maintain a register of
members who are registered
valuers, which shall be publicly
available;

¢) admits only individuals who
possess educational
qualifications & experience
requirements

d) make such reports to
authority as may be required by
it;
¢) comply with any directions,
including with regard to course
to be conducted by valuation
org.

f) be converted or registered as
company under sec. 8 of the Act,
with governance structure &
bye laws specified

g) shall have the governance
structure & incorporate in its
bye laws the requirements

h) display on its website, status
& specified details of every
registered valuer being its
valuer members including
action under rule 17 being
taken against him; &

i) comply with such other
conditions as may be specified
by authority.

Cancellation or
suspension of
certificate of
registration or

recognition

The authority may
cancel or suspend
the registration of
avaluer or
recognition of a
registered valuers
organisation for
violation of the
provisions of the
Act, any other law
allowing him to
perform
valuation, these
rules orany
condition of
registration or
recognition, as the
case may be in the
manner specified
inrule17.

Complaint against a
registered valuer or
registered valuers
org.

A complaint maybe
filed againsta
registered valuer or
registered valuers
organisation before
the authority in
person or by post or
courier along with a
non-refundable fees
of Rs. 1000 in favour
of the authority &
authority shall
examine complaint &
take such necessary
action as it deems fit

Valuation Standards

CG shall notify & may
modify (from time to
time) valuation
standards on

recommendations of
the Committee setup
under rule 19.

Committee to advise on valuation matters

The CG may constitute a Committee to be
known as "Committee to advise on valuation
matters” to make recommendations on
formulation & laying down of valuation stds.
& policies for compliance by companies &
registered valuers.

Punishment for
contravention

punishable in
accordance with sub-
section (3) of section
469 of the Act

Committee shall comprise of-

a) a Chairperson who shall be a person of
eminence & well versed in valuation,
accountancy, finance, business
administration, business law, corporate law,
economics;

b) 1 member nominated by Ministry of
Corporate Affairs;

¢) 1 member nominated by Insolvency and
Bankruptcy Board of India;

d) 1 member nominated by Legislative
Department;

¢) upto 4 members nominated by CG
representing authorities which are allowing
valuations by registered valuers;

f) upto 4 members who are representatives of
registered valuers org's, nominated by CG

g) upto 2 members to represent industry &
other stakeholder nominated by the CG in
consultation with authority;

h) Presidents of, ICAL the ICSI, the Institute of
Cost Accountants of India as ex-officio
members.

iii) The Chairperson & Members of the
Committee shall have a tenure of 3 years &
they shall not have more than 2 tenures.

Punishment for false

statement

a) Ifin any report,
certificate or other
document required
by, or for, the
purposes of any of
the provisions of the
Act or the rules
made thereunder or
these rules, any
person makesa
statement,— which
isfalse inany
material particulars,
knowing it to be
false; or

b) Which omits any
material fact,
knowing itto be
material, he shall be
liable under section
448 of the Act.
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